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T7 alfit therefore 5 the 
attülüment of this very important branch 
TE DE GS | 
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EETACEK 


: of the law, the Author has, in the follow- 


ing ſheets, treated the ſubject methodi- 


cally, by ſtating the nature of the decla- 
ration, being the jirft part of pleading ; ; the 


ſeveral perſons able to maintain it, and 
againſt whom it can be maintained ; with 


the day, time, and place, in which the act 


ought to be laid; as alſo the ſeveral degrees, 


of perſons, ſo that they be rightly named. 
Secondly, the forms of the declaration by 
and againſt peers, members of parliament, 


bodies corporate and ſole, executors and | 
adminiſtrators, heirs and deviſces, &c. 


with the, ſeveral pracipes for original. writs, | 


in a actions now in uſe. Third, a ort 


fhetch. of the action of account, with 


declaration, and uſeful notes theregn. | 


Fourthiy, the origin: of the aQion, of 15 
ſumpſit, and its advantage, with the lay on T 
— Wein 


| frauds and perjuries, with the ſeveral deci- | ; 


s to the preſent zime; 2 ſhort account | 
of the action for money... had and received, * 
with the ſeveral caſes, to which is ſub : 


joined the declaration 3- as alſo a great 


_— ar Wy. on common. = 
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port. the tb. "Lafth, 4 2 8 
on promiſſory. notes, with the ſeveral de- 
elarations and deciſions in actions thereon, 


as ' alſo 85 I: OE: OTE | ; 


them, 1 
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RT Aren 3 of e 1 be So 85 
will, the Author conceives, ſave the 
ſtudent much labour and time, which he 


muſt otherwiſe devote to painful reſearches 
in the old books, not only for precetleutr, 


but authorities in ſupport of them; a con» 
fideration that cannot fail of having its 
due weight. But it is not i es 


alone, that the Author has endeavoured to 
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Particulaxly ſo, as, upon conſulting it, 
they will be furniſhed with the neceſſary in - 
Aruction to give to their agents; the want 
of which, not only occaſions prolixity and 
delay; but FO turns out "IT to 
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2TThe: great” encouragement. 8 f 1 

met with from the profeſſion in his former 

an induced hint to u 

this; and ſhould it meet with-approbation, | 

che Author means ds canine fe2"" 0 _ 
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no errors are to be pont in he 


Work, the Author dareb not e prod 
believes they are very few in number 
trifling 1 in eonſequenee. Such 

d0 exiſt, the Author hopes the ovpers 
of his friends will ' difeover, ; 
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of that D. 
ndes, 


ndulgedthemy - 


ſelves in comitnicting violence even beyond What 
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Eugliſt themtelves, raduced to the moſt etreme in 


af 


40 \(upply their neceſſities. - The 


ence by theſe continued depredatians, had aka 
ones bonds» of government; and thoſe 


been planderad to- day betgok themſalyes Next: day 
te 2 lie diſorderly life; and from deſpair: Jo 


ined 


the zabhers in pillaging and ruining their fellow - 


citizens... Tlieſe were the;\ evils 
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into can, ſtrict and regular, he divided all England into 
g counties; theſe counties he ſubdivided into hun- 
into tithings. dreds, and the hundreds into tithingss. | 
Houſe-helder Every houſe-holder. was anſwerable for the beha- 
anſwerable for vior of his family and ſlaves, and even his gueſts, 
8 if they lived three days in his houſe. Ten neigh- 
| bouring houſe-bolders were formed into one cor- 
- potation, who, under the name of a tithing, decen- 
'  Tithings an- ary, or fribourg, were anſwerable for each other's 
ſwerablefor conduct, and over whom one perſon, called a 
each other. tithing· man, headbourg, or borſholder, was appoint- 
| ed to preſide. Every man was puniſhed as an out- 
law who did not regiſter himſelf in ſome tithing; 
and no man could change his habitation without a 
warrant or certificate from the borſbelder of the 
|  _  tithing to which he formerly belonged, 
The tithing an- When any perſon. in any tithing or decennary 
es ge, for the vas guilty, of a crime, the borſholder was ſum- 
bern moned to anſwer for him; and if he was not 
willing to be ſurety for his appearance, and his 
clearing himſelf, the criminal was committed to 
- priſon, and there -detained till his trial. If he fled 
either before or after finding fureties, the borſ- 
holder and decennary became liable to enquiry, 
and were expoſed to the penalties of law. Thirty=- 
one days were allowed them for producing th! 
criminal; and if that time elapſed without being 
able to find him, the borſholder with two other 
members of the decennary, was obliged to appear, 
and, together with three chief members of the 
neighbouring decennaries (making twelve in all), 
to ſwear that his decennary was free from all 
privity, both of the crime committed and of the 
eſcape of the criminal. If the borſholder could 
not find ſuch a number to anſwer for their inno- 
cence, the decennary was compelled by fine to 
33 make ſatis faction to the king according to the de- 
Every man ob- gree of the offence. L. St, Edo. 20. By this 
e He e ſtitution every man was obliged by his own in- 
"over his veigh. tereſt to keep a watchful eye over the rm gag 
 bour,' . be?” 3 c is 
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his neighbours, and was, in a manner, ſurety for 
the behavior of thoſe who were placed under the 
diviſion to which he belonged; whence theſe de. 
cennaries received the names of frank pledge. 
Wilk. SAO Co eh on lo „ EY 8 Th ? 
He "ok care. to. temper theſe rigors by other ee we 
inſtitutions favourable to the; freedom of the citi- juice. 
zens, and nothing could be more popular and li- 
beral than his plan for the adminiſtratioa of juſtice. 
The borſholder ſummoned together his whole de- 
cennary, to aſſiſt him in deciding any leſſer dif- 
ference which occurred among the members of this 
ſmall community. In affairs of greater moment, 
in appeals from the decennaries, or in controverſies 
ariſing between members of different decennaries, - 
the cauſe was brought before the hundred, which Hundred 


conſiſted of ten decennaries, or a hundred families f 
of freemen, and which was regularly aſſembled 
once in four weeks for the decidifig of cauſes, 
Leg. Edo. c. 2. Their method of deciſion de- 
ſerves to be noted as the origin of juries; an in- 
ſtitution admirable in itſelf, and the beſt calculated 
for the preſervation of liberty, and the adminiſtra- 
tion of juſtice, that ever was deviſed by the wit of 5 
man. Twelve freeholders were choſen, who, having The method of 
ſworn, together with the hundredor, or preſiding deciſion, 
magiſtrate of that diviſion," to adminiſter impartial - _ 
juſtice, proceeded to the examination of that cauſe 
which was ſubmitted to their juriſdiction. And 
beſide. theſe monthly meetings of the hundred, there 
was an annual meeting appointed for a more 
general inſpection of the police of the diſtrict; for 
the enquiry into crimes, the correction of abuſes in Crimes. 
magiſtrates, and the obliging of every perſon to 
ſnew the decennary in which he was regiſtered. 
Ihe people, in imitation of their anceſtors, the 
ancient Germans, aſſembled there in arms; whence 
a hundred was ſometimes called a wapentate, and | . 
its court ſerved both for the ſupport of military diſ- 
cipline, and for the adminiſtration of civil juſtice. 
Speliman.in voce iuapenta le. 
e B 2 The 
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r The next ſuperior court to that of the hundred | 
hundred was Was the county court, which met twice a-year after 
the county court, Michaelmas and Eafter,” and conſiſted of the free- 
holders of the county, who poſſeſſed an equal vote 
in the deciſion of caufes. The bzſbep--prefided in 
this court, together with the d/dermany and the pro- 
por object of che court was, the receiving of appeals 
from the hundreds and decennaties, and the de- 
eiding of ſuch controverſies as aroſe; between men 
of different hundreds. Formerly, the alderman 
poſſeſfed both the civil and military authority; but 
Alfred, ſenſible that this conjunction of | 
| rendered the nobility dangerous and independent, 
Sheriff appoint appointed alſo a ſheriff in each county, who en- 
= * SANs 3 a co-ordinate authority with the former in 
the Judicial function. His office alſo impowered 
him to guard che rights of the crown in the county; 
and to evy the fines impoſed, which, in that age, 
formed no contemptible part of the public revenue. 
Mr. Reeve, in his admirable Freatife on the 
Bnghh Law, ſays, Though the fheriff, earl, or 
proper (by-a which —_— he was known beer 
the government of the county, a 1 
s always iated with him in judicial —.—4 
The biſtob and ſberiſf uſed twice 2-year to go aCir- 
cuit within a month after Zafter, and à month 
after Adichaelmas, and held the great court called 
the taurn in pee hundred in the county. This 
was the criminal court, in which all offences, 
both — aſtical and civil, were tried. On the 
ee. of the former; 'the biſhop ſat as judge, 
and the ſhtriff} as "coadjuter, to inſlict temporal 
puniſhments: in the latter, the ſberi was judge, 
and the bi/bop his aſgant, to aid his ſentences, if 
neceſſary, by eccleſiaſtical cenſures. This union 
ef power was very advantageous to them both: 
the preſonce of the biſhop added weight and re- 
verence to the ſheriff's proceedings, and the au- 
thority of the ſheriff was equally uſeful to the 
- biſhop, by enforcing obedience to his deerees on 
ſoch refractory en as ee otherwiſe have 
: | deſpiſed 
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5 The great court for civit buſineſs was the coun 8 court. 
court, held once every. four weeks, Here the ſheri 
preſided; but the ſuitors of the court, as they were, 
called, hat is, the, freemen or landholders of the 
county, were the judges, and the ſher iff was to 
execute wy judgment, albſted if need. were, by 
the biſhop. e Eafter tourn ( 

or La; he heriff and ol ilk iſhop were to hold alſo 
a view a K frank pledge; wk 95 to ſee every per- 
ſon above twelve 1 85 of age ad taken the oaths , 
of allegiance, and found nine e freemen pledges | for his 
peaceable demeanor. 

Out of the tourn were derived two interlor cri- 52 — 5 
minal cour . the hundred and the let, for the ex- derived. 
peditious and ealy diſtribution of juſtice, where a b 
hundred OEM manor. lay tao. remote to be. 170 


niently in ihe! courſe of the 
hugdred” court was held before 7 d 


ket before. the lord of the manor e ot 

theſe, though. held in the name of a ſubject, 2 5 
the king's courts. Out of the roy court was de- 
rived an inferior court of acl, uri 2 

the court baron. This was h rem th ks, $i 
10 three ak, La was in every reſpe like 
county cou 1 only the e to wham this fan- 


chiſe dyas Ee his 


d, preſided ipſtead_. 


he King's SIE eyre or court removed with 4 
255 king 1 be went, and wherever he went 
* 2 in that county ceaſed. On coming intg 
7, all matters F | in the-tory were. 


Ya. 
bu = o the eyre, and when there, the "ae 
Wy od, nk Js parted with. Gib. GP, 


. 


tn all theſe courts, j juſtice 3 adminiſtered near 
the 1 0 2 with diſpatch, and without. 
much &xpenc mn; Heſſdes theſe, there was a ſaperior 
N t 'known * the nab of Wit ittenagemate, which Wittenagemete 


i Are 5218 arent er perambulthn Bt. 


had 2 concurrent jurifdiQtion with tem. This | 
court fat in the king's palace, and uſed to remove ; 


* 


Vichhis perſon. Ti, 


"There lay an appeal, in default of juſtjer, from 
people, ſenſible of the equity and great talents of , 
ech placed the chief confidence in him, he was 


_ ſoon overwhelmed with appeals from all parts of 


England. He was indefatigable in the diſpatch of 
all theſe cauſes, Aer. p. 20; but finding that his 
time muſt be entirely engroſſed by this branch of 
duty, he reſolved to obviate the inconvenience, by 
correcting the ignorance or corruption of the infe- 


. .. rior magiſtrates, from which it aroſe. _ Ibid. 18. 
21. He took care to have his nobility inſtructed 
in letters and the laws: he choſe the earls and 


ſheriffs from among the men moſt celebrated for 


ot Jaws 
deemed the 


: & 
origin of the 
common law. 


all malverſation in office, Mirror, c, 2, and he 


* 


removed all the carl whom he found unequal to 
the truſt; allowing only ſome of the moſt elderly” 
to ſerve” by a deputy till their death ſhould make 
room for more worthy ſucceſſors. ' 

"The better to guide the magiſtrates in the ad- 
miniftration of juſtice he framed a body of laws, 
which, though now Toſt, ſerved long as the baſis o 
Engli juriſprudence, and is generally deemed the | 


ol 


origin of what is, denominated the common law. 


He appointed regular 5 of the States of 


' England twice a year in London; a city which he. 


| ſimilarity of theſe i 


himſelf had repaired and beautified, and Which he 
thus rendered the capital of the kingdom, The . 

altitutions to the" Feldene of 
the ancient Germans, to the practice of ine oth Ae 
northern conquerors, and to the Sa laws during 


ad 1 a | 4 „ . JFC 2 L 
the Heptarchy, prevents us from f. arding Alfre 15 


as the ſole author of this plan of government, and 
|cads us rather to think, that, like a wiſe man, he 
contented himſelf with reforming; "extending, and 
executing the inſtitutions which he found previ- 


_ ouſly eſtabliſhed, But upon the whole, ſuch ſuc- 
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ceſs attended his legiſlation, that every thing Saw 
ſuddenly a new face in England. Robberies and 
iniquities of all kinds were repreſſed by the puniſb- 


ment or reformation of criminals 5\ yet, amidit ws 


theſe rigours of juſtice, this great prince preſerved: | 


the moſt ſacred: regard to the liberty of his people, 
and it is a memorable ſentiment” preſerved: in his 


main as free as ir own thou 4 
It is Landes that our — . 
Saxon hiſtory and antiquities is too imperfect tio 
afford us means of determining wich certainty all 
the prerogatives of the crown and privileges of the 
n ineation of that 
government. 
Sade might be ſomewhat different in the different 
kingdoms of the Heptarchy, and that it changed 
| derably during Ths courſe. of ſix centuries,' 
which elapſed: pos oe firſt invaſion. of the Saxons 
till the Norman Conqueſt. But moſt of theſe dif- 
ferences and changes, with their cauſes and effects, 
are unknown to us; it only appears, that at all 
times, and in all the kingdoms, there was a national! 
' council called a Wittenggemete, or aſſembly of the 
wiſe men (for that is the import of the term), 
whoſe eonſent was requiſite for enacting laws and 


will, that it was uſt the Engliſh ſhould for ever .. 


probable alſo, that the conſtie 


for ratifying the chief acts of public adminiſtration. 5 


But who were the conſtituent members of this 
 Wittenagemate has not been determined with cer- 
tainty by antiquaries. It is agreed, that the biſhops- 
and abbots were an eſſential part, Speln. GI. 
and it is alſo evident from the tenor 7 thoſe an- 
cient laws, that the /Yittenagemots enacted ſtatutes 
which regulated the eccleſiaſtical as well as civil 
ernment, and that thoſe dangerous principles, 
by which the church is ſevered from the ſtate, were 
hitherto unknown to the Arg/o-Saxons. It alſo 
appears, that the glermen, or governors of - counties, 
. who after the Daniſh times were often called earls, 
were admitted into this council, and gave their 
; ae to thie 9 But beſides. we" 
| ates 


- 


| chief 20 be on whom depended all the: givil affairs of 
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Le, and lagen, there is alfo- mention of the 
wites. or wiſe men 2s. component part of the 
 Hittenagemoie; but who theſe were is nat ſo clearly 
2 the. laws. or hs. hiſtury of that 


| The metnbers, by all ancient biſtotios, are almefs 

; _ always | called the Privera. Naben de, fi, tua 

| naies, 1 res 14 
ww: Ol Dl The:general plan.ef the b gove rn 

verument. ment Was; ih contro of jag. - appointed 


2 2 1 
rhe 


" th. o 


” —_— 
> 0 q 't 2 
£ ” 


4 


5 1 in, 200 3 —— — 4 
=_ the - barons: therpſelves. But this plan, 
though: ſunple, was attendad wich ſome eircum- 
andes, which, being derived from à very extenfive 
autbority aſſumed by the conquerory, re 
ipeteiſe the royal prerogative, and as 28 the 
Kite was: not diſturbed. by: arms, r. every 
_ ardet of the: community to ſome degree of depan 
The ting fut The king Ve aten fat his hn hich. 
*% e king fat in en in ch 
* ES 9 ee 
8 and pronounced judgment, 1035 . 
be was afliſted by the 3 
it, it is not to be imagined that a deciſion could 
_ 1 obtained contraty | to, his wan dan, or 


. Ie" bas ablence the chief jufiviery. dg, whe. 
or the king the as the 2 magiſtrate 2 2225 a Kind af 


eee the kingdom, Sprim-. Glas The other chi o- 
cers of the crown, the con/table, .margſebal, .ſenee!- 
ſahul, chamberlain, treaſurer, and chancellor, were 
members, together with ſuch feudal borons-: as; 

| thought proper to. attend, and the baron: of the o.! 
cheguer, who at firſt were alſo . feudal barons, Apw 
den by the FO Ay: 134. ach - 
| ic 
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which was ſometimes called me king's court, forme- The court now 
times the court of exchequer, Judged in all cauſes 8 . 
civil and criminal, and comprehended the Whole court. = 29251 
buſineſs, which is now ſhared out among the four 

oourts the chencery, the king t bench, t ern 
E EI. 70. : 

Such an accumulation of powers n 1 
great faurce of authority, and rendered tne jut... 
diction of the court formidable to all the ſubſedts 
but the turn which judicial trials took foot after us 
conqueſt ſerved ſtill more to increaſe its authority; 
and - to augment the royal prerogatives. Hilla, Pleadings to. be 

che other violent woe which he atternpted/'* Nn be 7 
and'o d; had introduced the Normdn law Ife 8s 1k 
r 
ings to be in that tongue, and had inter ro ë]r nn 
with the Engh/b juriprudence all the maxims and 
5 pl which the Normans, . are advanced in 
culttugtion and naturally litigiaas, were accuſtamed is 
olferve in the d;feribiition of juffice. Low now be- 
came a ſcience, which, at firſt; felt entirely into the 
hands of the Abrmans, and which, even after it 
vas communieated to the Exghfhs required fo much 
Rudy and application, that the laity in thoſe ig- 
notant: ages, were incapable of a — ee 
it was a myſtery almoſt ſolely oa | 
clergy and chil to the oaks: Malmes, lib. 4. 
Þ 123. The great officers of the crown, and the 
feuda] barons, who were military men, found them 
ſelves unfit to penetrate into thoſe; obſcurities; and 
thbaugh they were entitled to a feat in the ſupreme 
Jodiieature, the buſineſs of the court was wWholly 
managed by the chief jugticiary and the law harons,”. 
who were men appointed by the king, and entirely 
àt his Aiſpoſal.  Dugd. Gras Farid. 25. This 
natutu courſe of things was forwarded by the mul-; 
üüplicity of buſineſs which flowed into that court, 
and much daily augmented hy the appepls from a! 
the ſubordinate judicatures of the kingdom. e 

In the Sdabn times no 4 Was received in the In the W 

ling: court, a * he, icnial - or delay oft times no + 


We > received in the 
3 — Juttice Jing e by” 
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juſtice by the inferior .courts.; and the ſame prac- 
1 : 2 oh. I hoe moſt of the _ | 
„ kingdoms of Europe. But the great power of the 
Gonquerer eſtabliſhed at firſt in Legions an . autho- 
nity which the monarchs in. France were not able to 
i attain till the reign of St. Leis, who lived near 
but the c-. two Centuries after. He empowered his court to 
 querer empow- receive appeals both from the courts of barony and 
| ered his court to the cornty- courts, and by that means brought the 
receive appeals. adminiſtration of juſtice ultimately into the hands 
of the ſovereign. Mad. 65. Glanv. lib. 12. c. 
#. 2 divides 1) 7. 2 In. cap. 20. And leſt the expence or 


the Kingdom in- trouble of a journey to court ſhould diſcourage 
de circuits, ſuitors, and make them acquieſce in the deciſion. 
and Sat fufice: of inferior judicatures, itinerant judges (b) were eſta- 
"the land, 1176, bliſhed, who made their circuit throughout the 
| kingdom, and. tried all cauſes that were brought 
| before them, Mad. 83, 84. 100. By this expe- 
dient, the courts of barony were kept in awe; and. 
if they ſtill preſerved ſome influence, it was only 
from the apprehenſions the vaſſals might entertain 
of diſobliging their ſuperior by appealing from his 
juriſdiction. But the county courts were much 
diſcredited, and as the freeholders were found igno-—- 
nant of the intricate principles and forms of the 
new laws, the lawyers. gradually brought all buſi- 
neſs befare the „ the an- 
cient {imple and popular judicature. After this 
manner, the formalities of juſtice, which, though 
they appear tedious and cumberſome, are found re- 
aquiſite to the ſupport of liberty in all monarchical 
governments, proved at firſt, by a combination of 
Cauſes, very advantageous to the royal authority in 
e It appears, that the ancient kings of England 
pat them- put themſelves entirely on the foot of the barbar- 

- ſelves formerly Ous eaſtern princes, whom no man muſt approach 
on the foot of without a preſent. Even juſtice was avowedly 
princes, _(b) The judges itinerant continued till about 4 Ed. 3, Their 

| | | mien extended to pleas of crown, civil ſuite, and pleas of = 
[ erties, and uv w08frantog.” 3 OT e 
„ boußht 
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in the public regiſters of the royal revenue, and 
remain as monuments of the 3 iniquity 
and tyranny of thoſe times. 

Exch. 295. 311. Fines, amerciaments, and ob- 
latas, were a conſiderable part of the royal revenue 


and power, Mad. 272. Amerciaments, or fines 


for crimes and treſpaſſes, were another branch of 
the royal revenue, ibid. ch. 14; and moſt crimes 
were atoned for by money. R 


bought and ſold, the king's court itſelf was open 
to none that brought not preſents to the” king. 
The bribes given for delays of juſtice were regiſtered 


Mad. Hift. if | 


' 


I great baron, in ancient times, conſidered him- Great baron, 


ſelf as a kind of ſovereign within his territory, and 
was attended by courtiers and r more 

zealouſly attached to him than the miniſters of 
ſtate and the e officers were commonly to their 
ſovereign, He often maintained in his court the 
parade of royalty, by eſtabliſhing a 7u/iciary, con- 
able, mareſchal, chamberlain, ſeneſchal, and chan- 
| cellor, and afligning to each of theſe officers a 
ſeparate province and command. He was uſually 


7 "__ aſſiduous in exerciſing his juriſdiction, and 
took ſuch delight in that image of ſovereignty, 
that it was found neceſſary to reſtrain his activity, 

and prohibit him by law from holding courts too 
frequently, Dug. Orig, 26 lt is not to be doubt- 

ed, but the example ſet him by the prince of a 


mercenary and fordid extortion would. be faithſully 


copied, and that all his good and bad offices, his 
jones and injuſtice were equally put to fale. He 
bad the power, with the king's conſent, to exact 

talliages even from the free citizens who lived 
within his barony, and as his neceſſities made him 
rapacioys, his authority was uſually found to be 

ore oppreflive and tyrannical than that of his 
ſovereign, Mad. 520 He was able alone, in 
times of tranquillity,” to obſtruct the execution of 


E 5-4 


with a few.mal-contents, barons of high rank an 


power, he could throw the ſtate in convulſion. 


The 


formerly a kind 


of ſovereign. 
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Feelefialtical The power of the charch was another rampart 
eauſesto be aozinlt royal authority; but this defence was allo, 


| 155 ion ours the. 5 many ſchiefs and inoonweniences. 


ate Violence as 5 my ; but as they precaded 
nee on the 


The pa bf in one reſpect, an obſt 
ement of the ki 


= 2 of the laws. I 


weed 1 he dale d thoſe bands of connexion, © 


„  -- which, in the Caren times, had preſerved an union 
| between. the la ay and the cleri e He pro- 
Mübited the biſbops from ſitting in the county courts, 
he allowed eecleſiaſtical _ to 7 tried in ſpiri- 
. tual.courts only. Will. 1250. i Spel. 717 v. 14. 
„ Nermans introdu names, 
duced by the which tend to preſerve the (under the families 
Nena. and pedigrees. " They aboliſhed none of the old 
abſurd — of trial by the croſs or ordeal; and 

they added a, new abfurdity, the trial by — 


combat, L. L. M. c. 68, which. became a r 

part Lo 1 cds oe and was conducted wi 

the order devotion, and ſolemnity wig 
 glnghle, WA 5 The. ideas of chivalry alſo 
eem to have been imported by the Normans; no 
traces oſ thoſe fantaſtic 3 are to be found 
2 the 2 75 and ruſtie e. Fide Dagd. 
9 i 

' The great char- be great charter . Gb no new eſtabliſh. 
ter contained no ment of new courts, magiſtrates, or ſenates, nor 


3 abolition of the old, It introduced no new dif. 


cons. tribution. of the pores of the commonwealth, and 
no innovation in. the political or public low of 
the kingdom. .Itz, . "hah, that merely 


by verbal clauſes," cM Hel ſuch tyrannical practices 
as 03 incompatible with civilized government, 


A WF. verges york. W a, AP 
2 5 tible 


r. 
4 


that end 


— a 


1X TRODUOTION: e 


tible with all government . Hoones:. 
of the kings, and perhaps of the + nobles, was 
_ thenceforth more refirained. Men acquired fome: 
more ſecurity Rp thels: properties and their ber- 


ties; — approached a little: nearer to 
which it was: — inſtituted, the 


distribution of juſtice, und the equal pvotection of 
the citiaens. Acts of violence aud iniquity in the 
crown, which were befqre only deemed injuries to 
individuals,” and were hazardous ehieſty in propor- 
tion to the number, power, and dignity” of che 
perſons affected by them, were now regarded, in 
ſome degree, as public injuries, and as infringe- 
ments of a charter as caleulated for general ſecu- 
rity. And thus the eftabliſhment of the great 
charter, without: ſeeming any wiſe to innovate in 
| 2 diſtribution of political power, beenme 2 kind 
of epoch in the conſtitution. - MK 
Mr. Reeve ſays, * Fhe. ſupreme court of ieee 
nary judicature, eſtabliſhecd by Muiam the Con- che alle .- 
was the aul regis, or cunig rogis; fo: called, 
becauſe it was held in the king's palace before him 
ſelf, or his Juſtices; of whom the funmur': fuſi- 
ciarius 'totius Auglias was chief. 'T here was alſo; 
the exchequer, called curia revs ad Jeaccarium,' 
which was held: lkewiſe in the king's-palacey either 
before. the king, or his grand juſtieiary; and, 7 
though in - member of the curia regis was 
expreſaly diſtinguiſhed from it. In: what manner 
the grand juiticiary,' ho prefided in both theſe 
courts, ordered or diſtributed between them the 
ſeveral. pleas inſtituted there, or in, what manner 
theſe pleas were conducted, it is difficult at this 
time preciſely to determine, Mad. Ba. 37. Ne- 
the nature of this obſolete. judiestute, 
little more can be hoped than ſuch. oonjecdures a2 
may be founded on the few: e eee 
of antiquity, 1 V 40. | 
The cur regis ae of. the followi 
ſons..: The. bing himſelf was A . 


neut to him was the pond our, 


8 conſiſted $ 
and of the king, &c. 


who, in his 
abſence, 


The coutſe of 
applying to the 
curia regis. 
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abſence, was the ſupreme head of the court. The: 
other members of this court were the great officers- 
of the king's palace; ſuch as the treaſurer, chancellor, 
chamberlain, fleward, marſhal, conflable, and the 


barons of the realm. To theſe were aſſociated cer- 


tain perſons called juftitia or jufticiarir, to the 
number of five or ſix; on whom, with the grand 


fufticiary, the burthen of the judicature principally 


fell: the barons ſeldom appearing there, as little 
valuing a privilege attended with labour, and the 


_ diſcuffion of queſtions ill ſuited to their martial 


education. The juſtices were the part of this 
court that was principally conſidered, as appears 
by the return of writs, which was coram me 


vel juſticiis meis; unleſs that appellation may be 
| ſuppoſed to include every member thereof in his 


judicial capacity, p. 40. | | | 
: All kinds of pleas, civil and criminal, were cog- 
nizable in thls court, Mod. 70; and not. only 
pleas, but other legal buſineſs ariſing between 
parties was there tranſacted. Feoffments, releaſes, 


- conventions, and concords of divers kinds, were 


there made, eſpecially in caſes that required more 
than common ſolemnity. Ibid. 77. y pleas 
from their gteat importance were proper ſubjects 


of enquiry there; others were brought by ſpecial 
permiſſion of the king and his juſtices. 76:4. 


The courſe of application to the curia regis was 
of this nature: The party ſuing paid, or under- 
took to pay, to the king 4 2 to have juſticiam et 
rectum in his court, and thereupon he obtained a 
writ or precept, by means of which he commenced 
his ſuit; and the Taſtices were authorized to hear 
and determine his claim. Theſe writs were made 
out in the name and under the ſeal of the king, 


but with the 1% of the grand jufticiary ; for the 


making and iſſuing of which (as well as for other 


| officers). the king uſed to have near his perſon ſome. 


great man, who was called bis chancellor, an eccle- 


chancellor were kept clerks for making theſe writs, 


ſic, and had the keeping of his ſeal: under the 
It 


ne, | 6 


It was probably this office of the chancellor that 
rendered him a neteflary member of the'euria regis, 
to which; in fact, and to the: juſtices, and not to 
the king, ſuitors made their complaint, and, upon 
paying the uſual fine, were referred to the chan- 
| cellor to furniſh them withia-writ, p. 50. - 
= _As'the old cſtabliſhment of the Saxons for — > _—_ _ 
termining pleas in the county court was continued, me ot San 
very — of thoſe cauſes e brought into the eee 
curia regis. » While men could have juſtice admi- ; juſtice was 
niſtered ſo near their homes, there was no tempta- adminiſtered 
tion to undergo the extraordinary expence and with parity 
trouble of commencing actions before this high ame an 4%) ls 
tribunal; but the partiality with which juſtice was tothe weak. 
adminiſtered in the courts of arbitrary and potent 
lords, often left the king's ſubjects without proſ- 
pect of redreſs in the inferior juriſdictions < the 
king and the curia regis became then an aſylum to 
the weak. It is not remarkable that ſuitors, com- 
ing to a court under ſuch circumſtances, ſhould 
conſent to purchaſe the means of redreſs by paying 
a fine. Upon ſuch terms was the curia regrs open 
to all complainants; and the inſtitution of ſuits 
was eagerly encouraged by the officers of that 
court. The exchequer was a ſort of ſubaltern Erchequer. 
court, reſembling in its model that which was 
more properly called the curia regis. Here like- 
wiſe the grand juſticiary, barons, and great officers 
of the palace preſided. The perſons who” were 
Juſtices in the curia regis acted in the fame capacity 
here, this court being little elſe than the curian 
regis ſitting in another place, namely, ad ſcacca- 
rium; only it happened, that the juſtices, when 
they ſat in the exchequer, were more uſually called 
Laren. Ihe adminiſtration of juſtice in thoſe 
days was ſo commonly attendant on the rank and 
character of a baron, that bare and jufticiarius 
were often uſed ſynonimouſly. Mad. 134. 

Affairs of. the revenue were the principal objects Revenue mar- 
of conſideration in the court of exchequer. The ters tried in the 
ſuperintendence of this was the chief care of. the | 

12 9 e jiuſticiary 


*- 


uticivey- ab 4 berdns, aid” ee of ate 


not ſo confined to the peculiar: buſingls afigred it, 


number of matters followed as incident thereto. 
Home ber, it is thought the oburt- of enchsquer was 


1 as not to entertiin ſuch ſuits of a 
1 e brought in the cur, 


2 it is probable” This 'n of holding 
pleas Ng 1 5 till the 
9 when common pleas mers ſeparated from the 


© cutie rogin Mad. 34a. and that both courts ceaſed 
hold pleas: of common ſulits at the fame. time, 


| wha flew of johavition: -- Other legal buſineſs, 


ſpe& of other 
juftices that 


He- 


=” _ 


3 circiais th 


Bug _ 5 WAS: MO ORG. 0 


ow — . to 5: itinera 
roagh the termine 
pleas in the faverel —.— oO theſe new tri- | 
bunals r given a very cmpreHenfVe juriſdie- 
tion. As they were a fore of ace rom the 
curia on exchequer (except with the reſerua- 
tion of appeal appeal thereto), thoy were endowed: with - 
all the authorities and powers of thoſe courts. 
\ Theſe: juſtices (e) Sintram or errant in their 


Held pleas of at} ſeveral: ztinera or cn held plos of al} cauſes, 


cauſes civil or 


1 court of. juſtices in si and therey 
A. = ODA it respect that the eren 


_ n. ©. 4% 293. & 


civil or:criminal, and in moſt, pes A- 
charged the office of both the ſuperior courts... 
1 ſume perſous who; were Juftiees in the! kings 
en (amongft ochers): . * 


( In the en book unsere 
bias dearabulanzes & Fer laſrantas. . De 


3 
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| aRed under the king's writ in the nature of a com- 


miſſion; and they went generally from ſeven years 
to ſeven years, though their circuits ſometimes re- 
turned at ſhorter intervals f 
They were directed and empowered. to do in 
their itinera all things of right and juſtice which 
belonged to the king and his crown, whether 
commenced by the king's writ or that of his vice- 
gerent, where the property in queſtion was not 
more than half a knight's fee, unleſs the matter 5 
was of ſuch importance that it could not be deter- e 
mined but before the king; or the juſtices them 
ſelves, on account of any difficulty therein, choſe 
to refer it to the king, or in his abſence to thoſe 
who were acting for him. So great was the au- 
thority of the juſtices in eire, that if they came 
into the county where the juſtices of the court of 
common pleas ſat, the juriſdiction of that court dur- 
ing the eire ceaſed, but they yielded to the king's: 
bench. 4 Inft. 185. i e 
In executing the king's commiſſion the plan was Oyer and ter- 
further improyed; for that juſtice might not always miner. 
be delayed in criminal caſes till the e itinerant: 
came into the county, commiſſions occaſionally. 1 
iſſued, empowering the juſtices therein named to | | 
make a delivery of the gaol ſpecified in the com- | 1 
miſſion. But when theſe commiſſions were firſt 
brought into uſe does not appear. ide. 4 Tnfl.. 
102. | | 1 F i 
It was ſometime after the appointment of juſtices Common bench 
itinerant that a court made its appearance, under court. 
the name of Bancum or bench, as diſtinguiſhed from 7 — 
the curia regis, This court, like that of the 
Juſtices in eire, was probably erected in aid of 
the curia regis; and it is obſervable, that the curia 
regis ceaſed to entertain common pleas in its ordi- 
nary courſe much about the ſame time, When the 
lancum or bench is ſuppoſed: to have been erected. 
Ir had been evidently the uſage to hold pleas be- 
fore the charter of king Jabn, as juſticiarii noftri de 
luanco are therein mentioned; ſo that the clauſe de- 
| 1 | claring 


26 | 
zatieiey od barorts,: aid See of OY 
number of matters ewe ws incident thereto. 
However, it is thought the — exchequey was 
; net: ſo confined to the peculiar: buſineſs i, 
and ity Wee as not t@ er nn the cri 
5 | in * curia 
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the grand juſticiary, and his 
5 found themſelves fully oc 
he: application to m_— oourts be- 


Ml — it was Twas Jodges, the eſſary, eſſaryy both „ 
| 7 85 ief of 4 — to 
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tion thoy were endowed: with 
a 8 and powers of theſe courts. 
rege e , . . fe . 
ztinera ot ert, O _ CAUTes,. 
9 whether civil or N and fol pects i- 
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e itinerantes, its reſpect that the Ke juices 
der called W W Moti 
„e mn * * iy 5 8 


INTRODUCTION. 


acted under the king's writ in the nature of a com- 
miſſion; and they went generally from ſeven years 
to ſeven years, though their circuits ſometimes re- 
turned at ſhorter intervals. _ 8 35 

| They were directed and empowered to do in 
their itinera all things of right and juſtice ' which 
belonged to the king and his crown, whether 
commenced by the King's writ or that of his vice- 
gerent, where the property in queſtion was not 
more than half a knight's fee, unleſs the matter 
was of ſuch importance that it covld nat be deter- 
mined but before the king; or the juſtices them- 
ſelves, on account of any difficulty therein, choſe 
to refer it to the king, or in his abſence to thoſe 
who were acting for him. So great was the au- 
thority of the juſtices in eire, that if they came 
into the county where the juſtices of the court of 


cammon pleas (at, the aps of that court dur- 


ing the eire ceaſed, but they yielded to the king's: 
bench. 4 Int. 185. | 


In executing the king's commiſſion the plan was Oyer and ter- 
further improved; for that juſtice e rg always miner, 


be delayed in criminal caſes till the juſtices itinerant. 
came into. the county, commiſſions. occaſionally. 
iſſued, empowering the juſtices therein named to 
make a delivery of the gaol ſpecified in the com- 
miſſion. But when theſe commiſſions were firſt 


162. 


brought into uſe does not appear. Vide 4 Infl., 


* 

* 

OS 
17 0 


It was ſom etime after the appointment of juſtices Common bench 


itinerant that a court made its appearance, under court. 


the name of bancum or bench, as diſtinguiſhed from 


the curia regis. This court, like that of the 
Juſtices in eire, was probably erected in aid of 


the curia regis; and it is obſervable, that the curia 


regis ceaſed to entertain common pleas in its ordi- 
nary courſe much about the ſame time, when the 


bancum or bench is ſuppoſed to have been erected; - 
Ir had been evidently the uſage to hold pleas be- 
fore the charter of king John, as juſticiarii noftri de 
banco are therein mentioned; fo that the clauſe de- 

| | claring 


18 INTRODUCTION: 


 claring communia placita non ſcquantur curiam naſfram 
ſed teneantur in certo loco, can no otherwiſe be un- 
derſtood than as contributing to ſettle and confirm 
what had been begun before. Mad. Exc. 539. 
In truth, it appears from records in the reign of 
Richard 1. Ibid. 54x40. e 
Stile of the Alfter the erection of the bank, the ſtile of the 
| 1 2 6 _— ſuperior court began to alter, and the proceedings 
gan te ater* "there were frequently ſaid to be coram rege, or coram:, 
domino rege; and in ſubſequent times, the court 
was ſtiled curia regis, coram ipſo rege, or coram 
nobis, or coram domino rege ubicunque- ity Se. 
as at this day. bid. 543. However, it was ſtil! 
called aula regis, curia regis, curia neſtra, curia 
magna. Ibid. i 5 
As the exchequer was a member of the curia 
regis, and a place for determining the ſame ſort of 
common pleas as were uſually brought in the curia 
regis, the ſeparation of ſuch pleas from that court 
did conſiderably affect the exchequer. The clauſe 
in king John's charter equally concerned both 
courts; curiam no/iram meant the exchequer as 
well as the court properly ſo called. Reeve 58. 
Thus having ſeen this grand inſtitution of the 
ul ' Normans dilating its influence over the whole king- 
| dom, encroaching on the ancient local tribunals of 
| the people, by drawing into its ſphere all defcrip- 
tions of cauſes and queſtions, till having exerted, 
| as it were, its laſt effort in ſending forth the new 
| eſtabliſhments of jaſtices itinerant, and juſtices of 
the bench, it diſappeared by degrees from the ob- 
ſervation of men, and almoſt from the records of 
antiquity, having depoſited in its retirement the 
three courts of common law now ſeen in Weſtminſter 
Hall, the king's bench, the common pleas, and the 
modern court of exchequer, The court of chan- 
cery probably acquired a ſeparate exiſtence much 
about the ſame time: Mad. 131, 132. If this 
is admitted, it will go a great way towards juſtify- 
ing one part of the maxim of the common law- 


yers, that the four courts of We/tmin/ier Hal! 3 
1 , eps : al 
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all bf equal antiguity; though it refutes the other 
part of 76. hed * have been the ſame as they 
now are from time immemorial. bid. I; 

The chancery was the officina juſticiæ, the ma- The chancery 
nufactory, if it may be ſo called of juſtice, where re = _ 
original writs were framed and ſealed, and whither framed by the 
ſuitors were obliged, to reſort to purchaſe them, in chancellor. 
order to commence actions, and ſo obtain legal | 
redreſs. For this purpoſe the Chancery was open 
all the year, writs iſſued from thence at all times, 
and the fountain of juſtice was always acceflible to 

the king's ſubjects. The manner in which the buſi- 
Neſs was there conducted ſeems to have been this: 
the party complaining to the juſtices of the king's 
court for relief, uſed to be referred to the chancellor 
| (in perſon, perhaps originally), and related to him 
the nature of his injury, and prayed ſome method of 
redreſs. Upon this the chancellor framed a writ, 
applicable to the complainant's caſe, and conceived 
ſo, as to obtain him the ſpecific redreſs he wanted. 
When this had been long the practice, ſuch a va- 
riety of forms had been deviſed, that there ſeldom” 
aroſe a caſe in which it was required to exerciſe 
much judgment; the old forms were adhered to, and 
became precedents of eſtabliſhed authority in the 
chancellor's office. After this, the making of 
writs grew to be a matter of courſe, and the 
buſineſs there increaſing, it was at length confided” 
to the chancellor's clerks, called clerici cancellariæ, 
and fince curſitores cancellariæ. A ſtrict obſervance Curſitors. 
of the old forms had rendered them ſo facred, that | 
at length any alteration of them was eſteemed an 
alteration of the law, and therefore could not be 
done but by the great council. It became not un- 
uſual in thoſe times for a plaintiff, where no writ 
could be found in chancery that ſuited his caſe, to 
g2pply to parliament for a new one. SP | „„ 
The ſeparation of eccleſiaſtical cauſes from civil Separation of 
was not the leaſt remarkable part of the revolu- geg er and , 
tion our laws underwent at the conqueſt, The 0 
joint juriſdiction exerciſed in the Saxon times by 
| | C2 | the 
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' the biſhop and ſheriff was diſſolved by an drdi- 
' nance of William, as before obſerved, and the 


Trial by duel, 


Jen 


biſhop was thenceforth to hold his court ſeparate 
from that of the ſheriff. Wilk. Leg. Sax. 292. 
Seld. Tithes. 413. | | | 


It had been a very ancient cuſtom among the 
Normans, both in their own country and in France, 


to try titles by land and other queſtions, by duel. - - 


We find, in the reign of Henry II. many queſ- | 


tions of fact relating to property were tried by 


twelve liberos et legales homines juratos, ſworn to 


ſpeak the truth, who, were ſummoned by the ſheriff 


for that purpoſe, and it was not till his reign. this 


2 Norman law 


mixed with the 


Saxon. 


In Saxon times 
how ſuits were 
commenced. 


Olf writs 


* 


directed to the 
ſheriff, 


trial became general. Glarv. lib. 13. c. I. lib. 2. 

During the time which had elapſed ſince the 
conqueſt, the Norman law had ſufficient opportu- 
nity to mix with all parts of our Saxon cuſtoms. 
This change was not particularly confined to 


the article of tenures, duel, juries, and convey- 
ances. The manner in which juſtice was admi- 


niſtered makes a diſtinguiſhed part of the new juriſ- 
prudence. In the Saxon times, all ſuits were 
commenced by the ſimple act of the plaintiff lodg- 
ing his complaint with the officer of the court 
where the cauſe was to be heard; and this till 
continued in the county and other inferior courts, 
of the old conſtitution. But when it had become 
uſual to remove ſuits out of theſe inferior courts, 


or of beginning them more frequently in the king's 


courts, it became neceſſary to agree upon ſome 
ſettled forms of precepts, applicable to the purpoſe 
of compelling defendants to anſwer the charge 
alledged by plaintiffs. - Such a precept was called 
breve, probably becauſe it contained briefly an in- 
timation of the cauſe of complaint. It was di- 
rectcd to the ſheriff of the county where the de- 
fendant lived, commanding that he ſhould ſummon 


the party to appear in ſome particular court of the 


king, there to anſwer the plaintiff 's demand, or to 
do ſome other thing tending to ſatisfy the ends of 


juſtice, 
The 


Judicial matters in the curia regis was poſterior in 


F een bs: oa 
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The neceſſity of ſuch brevia was very obvious ; 
for though while moſt ſuits were tranſacted in the 


21 


The neceſũty for 
writs. 


county court, it was ſufficient to enter a plaint 
with the officer of the court, and the proceſs iſſu- 
ing tRereupon being to be executed by the ſheriff, 


who was preſent, or ſuppoſed to be preſent as 
judge, was not likely to be extremely illegal or ir- 
regular, even when warranted perhaps by nothing 


more authentic than by verbal directions; yet 


when ſuits were commenced in the king's court at 


a great diſtance from the habitation of the parties, ' 


and proceſs was to iſſue to him merely as an offi- 
cer, who knew nothing more of the matter than 
what the precept explained, .it was neceſſary that 
ſomething. more particular ſhould be exhibited to 
him, and therefore that the precep? ſhould be 


written. Hence perhaps it is, that the breve was 


alſo called a writ. 


_ Theſe writs were of different kinds, and re- Diſtinction of 


ceived different appellations, according to the obj 
or occaſion of them. The diſtinction between writs 
furniſhed a ſource of curious learning, which led 


to many of the refinements afterwards introduced 
into the law. | 5 


writs. 


. 


7 


The cultivation of this kind of learning. was Of 8 Mo 


encouraged by a regulation 6f the new law, which 
was deſigned for the more uſeful purpoſe of pre- 
ſerving the judgments and opinions of judges for 
the inſtruction of ſucceeding ages: this was the 
practice of entering proceedings of courts upon a 
roll of parchment, which was then calſed a record, 


This was entirely Norman, nor did it obtain to 


any great extent till long after the conqueſt 


It is conjectured, that the making inrollment of Courts of re- 


point of time to the ſame practice in matters of re- 


cord, and not of 
record, what 
gave riſe to the 


enue, and was dictated by the experience of its diſtinction ol. 
utility in that important department. This innova- 
tion gave riſe to the diſtinction between caurts of re- 
cord, and courts net of record. 


A record 
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The record how = A record began with the entry of the original 


writ; rehearſed the ſtatement of the demand, the 
anſwer or plea, the judgment of the court, and 
execution awarded. Thus a record contained a 


ſhort hiſtory of an action through all its ſtages. 


When this attention was obſerved in completing a 
record, it became a very authentic guide in ſimi 


caſes. Records were in high eſtimation, and as 


15 they continued, the memorials of jucicial opinions 


tended to fix the rules and doctrines of our law 


upon the firm baſis of precedent and authority. 


Such were the more conſpicuous _—_ of the 
juridical ſyſtem introduced by the Normans, and 
ſuch were the changes they underwent- during the 


period that elapſed before the end of the reign of 


king John. | : 


E. 3. Pleadings In Henry the Third's time, the judicial records 
own to per- Were grown to a much greater degree of perfec- 


fection. 


tion, and the pleadings more orderly ; but the 
great troubles, and the civil wars that happened in 
his time, gave a great interruption to the legal pro- 


- . ceedings of courts. H. H. G IL. 156. 


Bratton's trafate yields us a great evidence of 
the growth of the laws between the time of H. 2. 
and H. 3. This book ſeems to borrow its me- 
thod from the civil law, but the greateſt part of 
the ſubſtance is either of the courſe of proceedings 
in the law known to the author, or of reſolutions 


and deciſions in the courts of king's bench and 


common bench, and before juſtices itinerant, © for 
now the inferior courts (ſays Hale) began to be of 


little uſe or eſteem.” 7bid. In this reign a capias 


was allowed to arreſt the perſon in actions of 'ac- 


„„ 


We come now to the time of Ed. 1. who is 
well tiled our Engliſb Fuſtinian ; for © in his time 


- (fays Sir Matthew Hale) the law quaſi per ſaltum 
« £4: 


obtained a very great perfection.“ VI. * 
157. The pleadings (d) are ſhort indeed, but ex- 


(4) Ld Cole ſays, “ Plain and ſimple, but curious, ever having . 
chief reſpect to matter and not to form of words.”" 1 Inft. 304. a. 
| | | ccllently 
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cellently good and perſpicuous; and, as touebhing 
the common adminiſtration of juſtice between party 
and party, and accommodating of the rules and of 
the methods and orders of proceeding, he did the 
moſt, or at leaſt of any king ſince William the 
Pirſi, and left the fame as a fixed and ſtable rule 
and order of proceeding very little differing from 
that which tue now hold and practiſe, eſpecially as to 
the ſubſtance and contexture thereof. He perfectly 99 8 
ſettled the great charter, and charta te forgſtæ, not He ſettled the 


o 


only by a practice conſonant to them in the diſtri. great 

-bution of law and right, but alſo by that ſolemn 
act paſſed 25 Ed. 1. and ſtiled confiirmationes char- 
tarum. He eſtabliſhed and diftributed the ſeveral 
juriſdictions of courts within their proper bounds, 
and ſubdivided the ſame. He checked the en- 
croachments. and infolencies of the pope and the 
clergy by the ſtatute of Carlile, Declared the 
limits and bounds of the ecclefiaſtical juriſdiction 

py the ſtatute of circuniſþet?i agatis & articuli cieri; 

fror though this latter ſtatute 'was not publiſhed til! 
Ed. 2. yet it was compiled the beginning of Ed. 1. c 
q. Ed. 2. flat. 2. He eſtabliſhed the limits 5 
of the court of common pleas, perfectly performing 
the direction of the magna charta, quod communia 

Placita non foquantur curia naſtra, in relation to 

B. R. and in expreſs terms extending it to the 
vourt of exchequer by che ſtat. of articuli ſuper uy 
churtus, cap. 4. He eſtabliſhed the extent and ju- 28 Ed. z. ſtat. z. 
riſdition be 1arſhz | 


— between the ſteward and. the marſhal, | 
c. 3. And he alſo ſettled the bounds of inferior Settled the 
courts, not only of counties, hundreds, and courts ee of the 
baron, which he kept within their proper and na- 
row bounds, and fo gradually the common juſtice 
of the kingdom came to be adminiſtered by men 
knowing in the Jaws, and converſant in the great 
courts of king's bench and common pleas, and, 
before juſtices itinerant ; and alſo, by that excel- 
| lent ſtatute W/m. 1. c. 35. he kept the courts of 
great men within their limits under ſeveral penal- 
ties, wherein ordinarily very great 8 
. | "© 


and oppreſſions were exerciſed. He did not only 
explain, but excellently enforced magna charta by 
the ſtatute de tallagio non concedende, 34 Ed. 1. He 
provided againſt the interruption of the common 


| juſtice of the kingdom, by . mandates under the 


great ſeal or privy ſeal, by the ſtat. of artic. ſuper 


chartas, c. b. which, notwithſtanding magna charta, 


Fines. 


Advowſons: 


Alteration of 
eſtates by mak - 
ing eſtates tail. 


had formerly been frequently in uſe: ſettled the 
forms of fines, confining them to the common pleas 
and to juſtices itinerant, which he did by ſtat. de 
malo levandi Ih 8 Ed. 1. flat. 4. The method 
of tenures by the ſtat. qura emptores, 18 Ed. 1. 
flat. 4. A ſpeedier way for recovery of debts, not 
only for merchants. and tradeſmen, but elſo for 
other perſons by granting an execution for a 7 
f 


ol che lands by legit. Vide ſtatutes Acton Burn th 


Ede mercatoribus, 11 Ed. 1. Made effectual pro- 


viſion for recovery of advowſons, and preſentations 
to churches, by ſtat. J. 2. c. 1. Made that great 


alteration in eſtates from what they were formerly, 
by ſtat. V. 2. c. 1. whereby eſtates of fee ſimple, 
conditional at common law, were turned into 
eſtates tail, not removable from the iſſue by the 


ordinary method of alienation; and upon this 


ſtatute, and for the qualifications thereof, are ſu- 


perſtructures built of 4 H. 7. c. 32. 32 H. 8, 


and 33 H. 8. Introduced quite a new method, 


Writs of % 
h Prius conſti- a 
| tuted. J 


* 


both in the laws of Wales and in the method ,of 
their diſpenſation, by the /at. of Rutland. flat. 12 


1 


It was wiſely foreſeen by this king, that when 
he deſigned no further ju/tices in eyre. to diſpatch 
buſineſs in their proper counties, that the jury 
might be brought up to the courts above, which 
would occaſton great expence and great conflux of 
people to the courts, he ga the writs of 
mſi prius, that the matters of law might be tried 
in his own court, and the facts in the country; 
and thereon there was a perfect uniformity in the 
law, for the ſame ju/tices itinerantes in vacation 
time, who tried the fact in term time, mY the 
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law; and henceforward, when they found this 


anſwered the expectation, the juſtices in eyre were 


totally diſuſed. . Gilb. G P. 71. Sir Matthew | 


Hale ſay tly by the learning. and experience 
* WE” nd ts by his own. 8 
ſition, he ſilently and without noiſe, abrogated 


many ill and inconvenient uſages, both in his 


courts of juſtice and in the country. He rectified 
and ſet in order the method of collecting his re- 


venue in the exchequer, and removed obſolete and 


illeviable parts thereof out of charge; and by tl 
ſtatute W. 1. 2. Glouceſter and M fim. 3, and of ar- 
ticuli ſuper chartas, he did remove almoſt all that 


was either grievous or impractical out of the law, 


- . 


and the courſe of its adminiſtration, and ſubſti- 1 


tuted ſuch apt, ſhort, pithy, and effectual remedies medics. -+ - 


and proviſions, as, by the length of time, and ex- 
perience of their convenience, have ſtood ever ſince 


without any alteration, and are now, as it were, 
incorporated into, and become part of the common 
law itſelf. Upon the whole matter it appears, that 


the very ſchemes, mould, and model of the com- 
mon law, eſpecially in relation to the adminiſtra- 
tion of common juſtice between party and party, 
as it was highly rectified, and ſet in a much better 
light and order by this king than his predeceſſors 
leſt it to him, ſo, in a very great meaſure, it has 
continued the ſame in all ſucceeding ages to this 
day; ſo that the mark or epocha we are to take for 
the true ſtating of the law of England, what it is, 
is to be conſidered, ſtated, and eſtimated, from what 


it was when this king left it. Before his time, it 
was, in a great meaſure, 'rude and unpoliſhed, in 
compariſon of what it was after his reduction 


thereof; and, on the other ſide, as it was thus 
poliſhed and ordered by him, ſo has it flood 
kitherto without any great or conſiderable altera- 
tion, abating ſome few additions and alterations 
which ſucceeding times have made, which, for the 


molt part, are in the ſubject matter of the Jaws 


* 
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themſelves, and not fo much in the rules, methods, 

| : ways of its adminiftration © © | 955 
Other improve - Other improvements made in the adminiſtration 
ments of juſtice, were the introduction of bills of excep- 
called Stat. tion, 13 Ed. 1. c. 31. and the proceeding- by re- 
Welt.2. viving judgments of above a year ſtanding, c. 45. 
Alſo the ſtatute of Gloucgſter, 6 Ed. 1. c. I. 

whereby the demandant _ recover againſt the 

tenant the cofts of his writ, together with his 

damages. A captas was allowed to arreſt the per- 

Yon in actions of debt and detinue, 13 Ed. 1. 

c. 11. 25 Ed. 3. c. 17. and in all actions on the 
mei 19 7. c. 9.3 andthe 13 £9. 1. C. 41. 

— gives to all perſons a liberty of appearing and ap- 
1 ; pointing an attorney. 2 Inf. i Ren ne 
Edwardtook Edward was extremely careful to provide his 
care to provide cqyrts with perſons properly qualified to practiſe 
meter perten there, In the twentieth year of his reign, he ſpe- 
to praQtiſe, Cially directed John de pips ware? then chief 
hence attornies Juſtice of the bench, and the reft of his fellows, 


were appointed. juſtices of that court, to provide and appoint, ac- 
Heb cording to their diſcretion, from every county 
attornatos et apprenticios qui curiam ſequantur, et 1. 

de negotiis in eadem curid intromittant et alii non. | 

appeared to the king and council, that ſeven ſcore 

would be ſufficient ; but wes ee, if they ſaw 


nt, were authorized to exc 
; Plac. Parl. 104. | 85 9 
Different orders The different orders of pradiſers are thus ſtated 
113 by Fltta : Servientes, narratores, attornati, et ap- 
e pPrenticii, lib. 2. c. 37. The apprentices, it ſhould 
| | m, were ſtudents, who, it is ſaid, were firſt 
permitted by Ed. 1. to practiſe in the king's 
bench, in order to qualify themſelves in a courſe 
of years to become ſervientes or ſerjeants. Whe- 
ther ſervientes and narratores (or, as they were 
called in French, countors) were two diſtin& orders, 
or narrator was only an additional deſcription of a 
ſerjeant, may be doubted. It has commonly been 
taken in the latter ſenſe in ſtat. Veſim. 1. c. 29. 
whete e ſame words come together, /i ſerjeant 
ke | countors 


that number. Ny. 
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” counters ore autre; and that ſtatute ordains impri- 
ſonment for a year and a day on a perſon of that 
_ deſcription who.. was guilty of- any collufion in 
practice. As neither attornies nor apprentices are 

mentioned in that ſtatute, we may ſuppoſe ſuch 
perſons were not then entruſted with the conduct 


equally ſubject to 
countors. ; | FS | 
In Edward the Third's time the law was im- Eu. the 3d's . 


ble 


mon flaw conſiſted principally of aſſiaes and real 
actions, and rarely was any title determined in any 
perſonal actions; unleſs in caſes of titles to rents, 
or ſervices by replevin. But the times of Hen. 6. 
as alſo Ed. 4. Ed. 5. and Hen. 7. were times that 
abounded with learned and excellent men. Real | 
actions and afſizes were not ſo frequent as formerly; 


* 


but many titles of lands were determined in per- Mixed actions. 
nal adlions, and the reaſons hereof ſeem to be, 

becauſe the learning of them began by little and 
little to be leſs known or underſtood, 2. The 
ancient ſtrictneſs of preſerving poſſeſſions to poſ- 
ſeſſors till eviction by action began not to be ſo 
much in uſe, unleſs in caſes of deſcents and diſcon- 
tinuances; 3. becauſe the ſtat. 8 Hen. 6. had helped 
men to an action to recover their poſſeſſions by 
a. writ of forcible entry, even while the method of 
1 of poſſeſſions by ejectment was not known 
or uſed. 2 05 f a > 


le) Fleadings grew tn perſection, both without lameneſs and 
curioſity ; for then the judges aud profeſſors were excellently 
learned men, and the knowledge of the law flouriſhed : the ſer- 

Jeants drew their own pleadings. 1 nfl. 304: 6. Tra 
| N | After 


28 P 


Aſter H 8. After Hen. 8. Lord Hale ſays, «© Pleadings were 
pieading were much longer than in Ed. 3. and the pleaders and 
e the judges too became ſomewhat too curious there- 
time. Vie in; ' fo that art or dexterity of pleading (f), which 

2 Inf. 304. b. in its ſe, nature, and de/jgn was only to render the 

at plain and intelligible, and to bring the matter t 
judgment with a convenient certainty, began to dege- 

nerate from its primitive ſimplicity, and the true 

uſe and end thereof, and to become a piece of 

nicety and curioſity; which how thefe later times 

have improved, the very length of the pleadings, 

the many and unneceſſary repetitions and miſcarriages 

of cauſes upon ſmall and trivial niceties in plead- 

ing, aye too much witneſſed. H. H. G L. 

172. I am convinced that pleadings need not be 


half the length they are now drawn; but that may 
be owing to the want of proper inſtructions given 

| | to the pleaders. „ range wk . 

Stat. of jeofail. The old pleaders were, in every point of the 


% 


proceſs and proceeding in an, action, very ſerupu- 
lous, ſo as to cavil at miſtakes in ſyllables and let- 
ters. As many of theſe miſtakes were owing to 
the negligence, of clerks, it was thought prudent. 
to remove ſome of theſe frivolous objections; and 

therefore, by ſtat. 14 Ed. 3. ſt. 1. c. 6. it was 
enacted . That by the miſpriſion of à clerk: in any 

place whatſoever, by miſtaking in writing one ſyllable 
or one letter too much or tos little, no proceſs ſhould be 
annulled or diſcontinued, but amended in due form as 
Jeon arpereerued,” inet nice.” „ 
Pleadings to be Some further regulation on this ſubject was 
in EN. made by ſtat. 36 Ed. 3. ft. 1. c. 15. which re- 
| | Cites, becauſe it has been often ſhewed to the king 
by the prelates, dukes, earls, barons, and all the 
commonalty, of the great miſchiefs which have 
happened to divers of the realm, becauſe the laws, 
cuſtoms, and ſtatutes of this realm be not com- 
monly holden and kept in the ſame realm; for that 


(f) Lord Cole ſays, in the time of H 6. the judges gave a | 
qu cker ear to exceptions than in the time of Ed. 4. 
; , 3 ef 8 > th i Wee they 


* 
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they be pleaded, ſnewed, and adjudged in the 
French tongue, which is much unknown in the ſaid 
realm, ſo that the people, which do implead or be 
impleaded in the king's courts, and in the courts 
of others, have no knowledge nor underſtanding 
'of that which is ſaid for them'or againſt them, by 
their ſerjcants and other pleaders, and that reaſon- 
ably thesſaid laws and cuſtoms will be rather per- 
ceived and known, and better underſtood: in the 
tongue uſed in the ſaid realm, and by fo much every 
man of the ſaid realm may the better govern him- 
ſelf without offending cf the law, and the better 
keep ſafe and defend his heritage and poſſeſſions; . 
and for that in divers countries, where the king 
and noblzs, and others of the ſaid realm, have been, 
good governance, and full right is done to every 
perſon, becauſe that- their laws and Cuſtoms be 
learned and uſed in the tongue of the country. 
The king, deſiring the good governance and tran- 
quillity of his people, and to put out and eſchew 
the harms and miſchiefs which do or may happen 
in this behalf, by the occaſions aforeſaid, hath or- | 
dained and eſtabliſned by the aſſent © aforeſaid, Pages 
&« That all pleas, which ſhall be pleaded in any courts Pleadings to be 
whatſoever, before any of his juſtices whatſoever, or in Fag. 
in his other places, or before any of his other miniſters ad 
whatſoever, or in the courts and places of any other 
hrds whatſoever within the realm, ſhall be pleaded, 
ſhewed, defended, anſwered, debated, and adjudged in 
the ENGLISH TONGUE, and that they be entered and 
inrolled in Latin; which latter was no more than 
confirming the ancient practice, records of courts 
always having been in Latin. 
Thus the language, which the Conqueror had 
impoſed upon our courts, (the ſtrongeſt badge of 
ſervitude perhaps that could be deviſed) was ſuf- 
fered no longer to maintain its ground The vic- 
tories of Edward, having given the Engliſh a de- 
clared ſuperiority over the deſcendants o: their 
former maſters, ſeeme! rather to mark this as a 
proper time for ſuch a revolution. "Though the 
| 3 language 


The prothono- language of our courts in all arguments and deci- 
tar ĩes being uſed ſions was henceforward to be Engliſb, the French 
. to make notes {tilt continued to be the written language of the lau, 
| continved the being that in which it had uſed to liſp in its in- 
old way, it be- fancy, and to which in its maturer years it was 
ing a language ſtill attached as a ſort of mother tongue. Fhus 
much mer many apt and-ſignificant terms were Kill retained 
and more expe- 1 LAT ji WE. 
ditious to take in debate and converſation upon topics of law, 
notes; of theſe and the reports of what paſſed in court were ſtill 
are compoſed taken and publiſhed in French, and ſo continued 
the year F. ap. for hundreds of years after. It was foreſeen and 
1 intended: by the makers of this act, that much of 
| the old language would ſtill remain; for, after the 
above change is ordained, there are added the fol- 
lowing reſervations, namely, that the laws and 
cuftoms of the realm, terms. and proceſſes," be holden 
and kept as before had been; and, that by the ancient 
terms and. farms of counting, no man ſhould be preju- 
diced" ſa that the matter of the action be fully ſhewed 
in the declaration and in the writ; which only 
meant, that though ſuch eſtabliſhed and known 
forms of expreſſion were not in Engliſh, yet it 
- + ſhould be no breach of this ſtatute. . 
Pleadings were Pleadings in cauſes were carried on through”? 
_ pur ine great part of this reign much in the fame way in 
latter end of this Which ĩt was deſeribed in the former period, and, 
reign brought to towards the latter part, brought to more certainty f 
more certainty, and ſyſtem than it had before exbibited; and it 
— 19+ became the practice to draw up the declarations 
and pleas aut of court, and pleadings were ſome- 
what more poliſhed than in the former reign, 
without running into uncertainty,” prolixity, or ob- 
ſecurity. H. HC L. 168. hs rene oe: 
Lord Ch. Baron Gilb. in his Hiſtory of the 
Origin of the King's Bench, ſays, (In the common 
pleas, the ſerjeant for the plaintiff counted ore tenus 
in French, which was minuted by the prothono- 
taty (g), and this was done the ſame term the writ 
1 (g) The prothonotaries were ſcribzs who took the acts of the 


court, and had the ſame name in the courts of the empire; and "a 


in the firſt erection of the C. P there being only three judges, 
each had his prothondtary. Gilb. C. P. 46. f 


, 
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was returnable ; as the defendant's ſerjeant was not 
ready, he craved time to anſwer (which they called : 
imparlance) till the ſubſequent term, then the 5 
plaintiff's ſerjeant counted over aguin and the defen - 
dant's ſerjeant pleaded, which pleadings were like: 
wiſe entered by the prothonotary, and copies: made 
for each party, that they might ſee whether the 
entries were rightly made: the proceedings of the 
L ay ee the imparlance roll, and thoſe 
| "of. the ſecond term the plea rolls, 314% © 50 
Before the ſtatute: 26 Ed. 3. the court, upon Before ſtat. a6 
propoſal of the declaration and plea, judged the E. 3. the court, 
legality of it; and if either were vitious, they neg. 3 
counted again or pleaded de novo. From hence nd plea, judged. 
it is, that a plaintiff ſhall not diſcontinue without | 
leave of the court, after a demurrer entered, ver- 
dict or writ of: enquiry, becauſe they commonly 
aſked the opinion of the court, and if they would 
enter contrary to the court's opinion, they would 
not let them withdraw their pleadings without their 
leave. Ibid, e e | 
When by this ſtatute the pleadings in French When pleadings 
were taken away, they began to plead as they in. French were 
would ſtand by, and the court would not adjudge; began to plead 
but on the pleadings in paper, and afterwards on as they would 
entries made on the roll; upon this, inſtead of ſtand by, and 
counting in court, pleadings were delivered into n fader would 
court, while the prothonotary entered on paper; the neben bs 
and delivered over copies to the other ſides in order paper, and co- 
that the whole proceedings might be ſettled ex- Pies delivered to 
actiy ; from thence the rolls were made up, and ther fide: | 
upon theſe proceedings the court gave their judg · | 
ment. 130 | 
According to the ancient practice, the original The ancient 
gave notice of the plaintiff's demand, and upon bref, the 
the return of that original, if the defendant did nofce A 
not efſo;gn, on the eſſaign day, he was. obliged to ap- mand, if defen- 
pear on the appearance day, and the plaintiff was dant did not 
to. be ready to count, and the defendant to plead, 212% nad 
and ſo they put the point in iſſue, either by de- plaintiff count- 
murrer, or trial per pais, the ſame term; and ori- ed. All buſineſs | 
1 5 | | Fe was determined 


ginally ſame term, 


| 32 


the original was returnable in, unleſs it was ad- 


Attornies ap- 


pointed, who 


ſerjeants. 


« * 
\ p 4 
The entries 
continued in 
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ginally all buſineſs was determined the ſame term 


Journed for difficulty, or to be tried in the countr 
y a jury; the very notion of terms originally 

being the ſame as the commiſſioners of oyer and 

terminer at this day, which are to diſpatch all 

buſineſs that comes before them: afterwards,' when 

the ſtatute of Wefim. 2. gave power to every body 

to appoint his ian! there were numbers of 

t 


attornies that attended the courts and inſtructed 
the ſerjeants in their clients cauſe; for which the 


court allowed them a proper time, and as they had 


' four days to appear in after the return of the writ, 


ſo they gave them four days to plead alder the appcar- | 


. .ANC 


Latin till Crom- when, among other innovations in the law, the 


ell s time. 


At the reſtora- 


entries again in 


Latin till 1730. themſelves ſo conciſely or 1 in any other 
| nd thus it continued, 


_ -- and it was:accordin 


This he lub. miſchiefs did frequently happen to the ſubjects of 


language of the records was altered and turned 


iato' Engliſh. But, at the reſtoration of king 


| tion of Charles Obarles, this novelty was no longer countenanced ; 


the practiſers finding it very difficult to expreſs 
language but the Latin. 


without any ſenſible inconvenience, till about the 


year 1730, when it was again thought proper that 


the proceedings at law ſhould be done into Engli/h, 
gly ſo ordered by the ſtatute 
4 Geo. 2. c. 26. This act recites, that many 


tance of 36 Ed. this kingdom from the proceedings in courts of 


- ledge. or underſtanding of what was alledged for 


{ 


Juſtice being in an unknown: language, thoſe who 


were ſummoned and impleaded having no know- 


# 


or againſt them in the pleadings of their lawyers 


and attornies, who uſe a character not legible to 
any, but perſons practiſing the law, to remedy 
which, and to protect the lives and fortunes of 
the ſubjects more effe Aually than beretofore from 


the peril of being enſnared or . 5 in danger 


juſtice, in an 


by forms and proceedings in courts 
TENN | | unknows 


The entries continued in Latin till the ſubver- 
ſion of our ancient conſtitution under Cromwell, 


* 
r è —I . ˙ 0 


| 


other proceſs, were found to be ſo very ridiculous, 
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unbnotun linguages it enacts, © That, after the:25th _ 


33 


March 1733, all writs, proceſs, and returns, and 


all pleadings; &c: in any court of juſtice, which 
concern the law. and adminiftration of juſtice, ſhall 
be in the. Engliſh tongue, and not. in Latin or 
French, and ſhall not be- written in court hand ; | 
and miftran/tations; errors in form, - miſ-ſpellings in Amendment of 
clerkſhip, may be amended befors or after judgment, on erer. 
payment of coſts.” 4 . . 
Mr. Juſtice Blackflone ſays, this act was made Mr. Juſt: Black- 
in order that the common people might have “s opinion of 
knowledge and underſtanding of what was al- he 
ledged or done for or againſt them in the proceſs 
and pleadings; the judgment and entries in a cauſe; 
which purpoſes I know not how well it has an- 
ſwered; but am apt to ſuſpect that the people are 
now, after many years experience, altogether as 
ignorant in matters of law as before. On the 
other hand, theſe inconveniences have already Inconveniences. 
ariſen from the alteration; that now many cleris 
and attornies are hardly able to read, much leſs to un- 
derſtand, .a record euen modern à date as the 
reign of George the Firjt; The. tranſlation. alſo of The tranſlation 
technical phraſes, and the names of writs and of technical 
terms, &c, were 


T 5 IS N 5 22) foundridiculous; 
(a writ of niſi prius, quare impedit, fieri facias, à new act was 
abeas corpus, and the reſt not being capable of an made to con- 
Engliſh dreſs; with any degree of ſeriouſneſs,) that, tinue them in 
in two years time, a new act was obliged to be 3 8 

made, 6 G. 2. c. 14. which allows all technical wo 

words to continue in the uſual language, and has 

thereby almoſt defeated every beneficial purpoſe of 

the former ſtatute. 5 . 8 
What is ſaid of the alteration of language by Reading of an- 

the ſtat. 4 Geo. 2. c. 26. will hold equally ſtrong cient records an 

with reſpe& to the prohibition of uſing the ancient object oſſcience. 

immutable court hand in writing the records or 

other legal proceedings, whereby the reading of 

any record that is. forty years old is now become 


* 


* 


che object of ſcience, and calls for the help of an 


2 


" Io 


antiquarian. OO; v. 323. 


* 
* 


above act. EET 
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. 6. 4 K A. In Hen. ö. and Ed. 4.8 time, it n 


every thing, which concerned the frame and 


e ceedings f action, was now e eee gre | 


upon with the greateſt — and ſkill. The 
_ "eorit, the declaration, the conſequent pleadings 

the proceſs, the judgment; all theſe were debat 

under every poſſible conſideration, and the forms 


and courſe of them eee. 


g beration. 
Tuuletenis opi- Pleading had become fo muck the faſhionable 
nion of, the dill Rudy, and it conſtituted ſuoh ian eſſential part of 
ot lending. the qualifications of a lawyer, that Littleton, in the 
reign of Ed. 4. declares it to be © one-of "the moſt 
 chonorable and profitable things in the law to have the 
Feience of well pleading in actions raal and perfonal,” 
and adviſes" hisifon * eſpecrally to employ his courage 
| and care to learn it. The reports of theſe times 
Reports of theſeare full of points of -pleading, which are ſtarted, 
times. in one ſhape or other, in almoſt every queſtion 
:debated in court. Phading was cultivated with fo 
much indu and 1kill, that it was raiſed to a 
ſudden perf age” the courſe of a fe years. 
Esverytlung fub· Almoſt — thing ſubſtantial in e 
Kantial in plat which was practiſed this time down to the 
3 © preſent, ſays Lord - Hale, was ſettled by judicial 
..  determinatians-in the reignus of theſe kings. Phe 
pPreceduntt of park riod became ever afterwards the 
| ſtandards of : pleading, and the rules :and 
maxims of ending then ſettled have governed 
"7 ever ſince in our courts. H. H. C.. 
When all the In the, early ages of our juriſprudenee, when al 
pleadings Ln, pleadings were ore trnus, if 'a Uip was : perceived 
yoga ercciv- and objected to by the oppoſite. party, or che court, 
ed and LobjeQed / the pleader inſtantly nowledged this exror, and 
"to, it was e- rectined his plea; - Lale ve 3 to hut 
pee length of dialogue repo in the ancient. 
geld lune. books. 80 Aberal were then the ſeatiments of the 
crown, as well as the judges, that, in the ſtatute 
of Malet, 12 Ed. 1. the pleadings are dicrctod 10 
be carried on in that: prineipality fue cui, ver- 
 borum non. e lla dura nnd i - Sault 


y 25 q fyl- 
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the court itſelf. 


check ſeems intended-.to be $iven to the unwar- 


falſe entries on the roll to cover their own miſ- 
behaviour, and had taken upon them, by amend- 
ment and eraſures, to falſify their own records. 


. before them, yet we will not that their aun 


a 2004 cadit a tots cauſa. The j dements . 
Tan, up immediately by the clerks and officers 
of the court; and if any miſ-entry was made, it 
was rectified by the minutes, or remembrance of 


85 


When the treatiſe by Britton was publiſhed. in About r3 K4l f. 
the name and by the authority of the king, OE Falſe entries 


— 


| rantable practice .of ſome judges, who nad made | 


| The king therefore declares, © That although Not to amend 
have Lare. ro our juſtices to make — lar e * 


0 | Tra all be a wvarranty for. their own curang, 
Q nor ther V : 
d them, zor recor em contrary 10 1 erigina 
8 enrollment. Brit. proim 2, 3 i TH whole of 
fo which taken together ae BE this, that a re- 
a 


Rifle or prevent the truth, ſhould not be a fa 


according to the truth of the caſe, ſhould not 


afterwards, by any private 5 or amend t 
be altered to any ſi 1 eter pucpad purpoſ- hit 


for Ker corruption and other mal - practices, the 


records, was one of the cauſes aſſigned for the 
| heavy pun iſbments inflicted upon almoſt all the 
king's 9 — even the moſt able and upri Fe. | 
ſeverity of which proceedings, ſeems ſo i» aye 
alarmed the ſucceedi 1 9 that, through 
fear of being ſaid to 2 they —4. 
doing that which was right. As it was fo hazard- 
ous to alter a record, even from com 
motives (h), they reſolved not to touch a record 
eg, Prom. 481449 


any 


cord, ſurreptitiouſly or erroneouſly. made — * | 
jon 
for error, and that A record, originally made up 


But when afterwards. Rom, an his return Edward on re- 
from his dominions in the 37th year of his reign, turn found it 
after upwards of three years abſence, found it 2 1 = 

neceflary (or convenient). to proſecute his judges f eee, 


eee 


perverſion of judgments, by a. and altering 


36 . 
any more, but | held, that even palpable errots, 
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when enrolled and the term. at an end, were too 
ſacred to be rectified and called in queſtion; and 


© becauſe Britton had forbidden all criminal and 


clandeſtine alterations to make a record ſpeak a 
falſity, they conceived that they might not judi- 


” cially and publicly amend it, to make it agreeable 
to truth. In Edward the Third's time indeed, they 
once ventured (upon the certificate of the juſtice 
in eyre) to eſtreat a larger fine than had been re- 
corded by the clerk of the court below, 1 Hal. 
P. C. 647.; but inſtead of amending the clerk's 


erroneous record, they made a ſecond enrollment 


of what the juſtice had declared ore tenus, and 


left it to be ſettled by poſterity in which of the 


tv rolls that abſolute verity reſides, which every 


record is ſaid to import in itſelf. Co. Lit. 117. 


And in the reign of R. 2. there are inſtances of 
their refuſing to amend the moſt palpable errors 
and miſ entries, unleſs by authority. of parliament. 


1 Hal. P. C. 648. 


To this real ſullenneſs, but affected timidity of 
the judges, ſuch a narrowneſs of thinking was 
added, that every flip (even of a ſyllable or a letter) 
was now held to be fatal to the pleader, and over- 
turned his client's cauſe. If they durſt not, or 
would not, ſet right mere formal miſtakes at any 
time upon equitable terms and conditions, they at 


leaſt ſhould have held, that trifling objections were 


at all times inadmiſſible ; and that more ſolid ex- 
ceptions in point of form came too late when the 


merits had been tried. They needed not have 


ranted an amendment where it would work an in- 


' Juſtice to either party, or where he could not have 
been put in as good a condition as if his adverſary 


had made no miſtake. - _' 


verdicts reverſ· Phe precedents then ſet, were afterwards moſt 


ed for lips or 
miſ-ſpellings. - 


* 
— 


* 


ſcrupulouſly followed, 8 Rep. 156. to the great 
obſtruction of juſtice and ruin of the ſuitors, who 


have formerly ſuffered as much by theſe obſtinate 


ſcruples and literal ſtrictneſs of the courts, af they 


— 


ew” 
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could have done even by their iniquity. After 


verdicts and judgments upon the merits, they were 
frequently reverſed for ſlips of the pen or mii- 
ſpellings (i), and juſtice was perpetually entangled 
in a mere technical jargon. The legiſſature hath 
therefore been forced to interpoſe, by no lefs than 
twelve flatutes (x), to remedy theſe opprobrious 
niceties, (and its endeavours have been of late fo 
well ſeconded by judges of a more liberal caſt, that 
this unſeemly degree of ſtrictneſs is almoſt entirel 
eradicated,) by which all trifling exceptions are 2 
thoroughly guarded againſt, that writs of error 
cannot now be maintained but for ſome material 
miſtake 77 ned. 1 | 
The laſt of theſe ſtatutes enacts, © That where 
any verdict hath been or ſhall be given in any 
action, ſuit, bill, plaint, or demand, in any of his 
majeſty's courts of record, the judgment thereupon 


ſhall not be flayed or reverſed for any defett or 
fault, either in form or ſubſtance, in any bill, writ, 


original, or judicial, or for any variance in ſuch writs 


from the declaration or other proceedings.” 


(i) It is for a learned profeſſor, ſays Lord Coke, to make 
all things plain and perfect, and not to truſt to the after-aid or 
amendment by force of any ſtatute, leſt his clients cauſe matcheth 
not therewith. Praſtat cautela quam medela. 1 Inſt. 304. 5 

(K) 14 Ed. 3. c:6. 9 H.5.c.4 4 H. 6. 3. 8 H. 6. c. 
12 & 15. 32 H. 8. c. 30. 18 Elia. c. 14. 21 Face I. c. 13. 
16 & 17 Car. 2. c. 8. 4 & 5 Aan. c. 20. 5 Geo. I. . 13. 
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Of Pleas and Pleabing. 


LE As or ſuits are regularly divided into, two, Pleas are divid- 
ſorts; pleas of the crown, which, comprehend Lines 1508 


all. crimes. and miſdemeanors wherein the king (on 
the behalf of the public). is the plaintifh, and comman 
| pleas, which include all civil actions depending 
between, __ and ſubject. And in every count 
there muſt be at leaſt three conſtituent parts, the 
actor, reus, and judex ; the actor or plaintiff, who © 
complains of an injury done, the reus or defendant 
who is called upon to make ſatisfaction for it, and 
the judex or judicial power,. which is to examine 
the truth of the fact, to determine the law ariſing 
upon that fact, and, if any injury appears. to have 
been done, to aſcertain, and by its . . ta apply 
the remedy. | | Lo Ts 


When the: defendant. appears, or puts in bail Won 
the 11755 or becomes a priſoner, at the ſuit of the &c. then follow | 


plaintiff, then hich are th 
mutual altercations. between the plaintiff and dæ- 
fendant; the fill of which is the trugſt guide 12 
the knowledge of the common law, and the ſuręſt in- 
trodudtion, to the practice of it. It is a key that opens 
its inmaſi receſſes, and an expoſitor that diſcloſes. and. 
explains the maſt abſiruſe parts of it; the want 
whereof, ſays Lord Cute, cauſes great expence to 
the parties, as well as trouble to the judges, It is 
requiſite as well for forms as for ſubſtance; for 
without obſervance. of forms, there would be con- 
fuſion. O. Lit. ſet. 534 The greateſt and 
ableſt men in the law have excelled in thi 


* 


the l is ſcience; 
their reputations, acquiſitions, and dignities, have 
been principally owing to their ſkill in 3 00 


en. follow the pleadings, which are the be pleadings. 


of Pleading. 


Lad Ae give” Einfen 66 WE EE of” 
ſpecial pleading as flowing from the jufig rules 
| of logic, and including in it the moſt accurate, con- 
ciſe, and cloſe manner of reaſoning ; by which the 
moſt intricate, and complicated train of facts, 
which would otherwiſe confound and ęmbarręſs 
the underſtanding of the moſt ſenſible jury, are 
reduced to one ſingle, plain, clear point; unmixed 
with any foreign uſeleſs matter to carry off their 
attention from the true queſtion under their conſi- 
deration, or to perplex their minds in the judg- 
ment they are to form of it. This is the true 
uſe of ſpecial pleading; and, when r:ghtl and 
honeſtly applied, is certainly the beſt ' contrived of all 
legal inſtitutions to determine the mere right in all 
Judicial deciſions. Ipſius legis viva vox. Co. Lit, 
There are two parts of pleading, viz. regular, 
and irregular, or collateral. The regular parts 
are, I. The count or declaration. 2. Bar or plea. 
3. © Replication. 4. Rejoinder.” 5. Surrejoinder. 
8 Rebutter. 7. Surrebutter. And if iſſue be not 
joined upon any of theſe, or miſ- joined, or any of 
the pleadings hath been ill or vicious, or part of 
the matter contained in the plaintiff*s ſuit is 
omitted to be anſwered, the court will award, 8. a 
Kepleader; but not after demurrer, except in ſpe- 
cial caſes. Of theſe, thoſe by which the Nn 
proſecutes his ſuit, are, 1. Declaration. 2. Reph- 
cation. 3. Surrejoinder. 4. Surrebutter. And the 
pleadings made uſe of by the adverſe party for his 
defence are, 1. Bar or plea, 2. Rejoinder. 3. 
Rebutter ; and as the court may award, 4. Re- 
ader. . ' 9 * 8 Wan be 42 2 2h 5 44 yh 455 f 
2 irregular or collateral parts are, 1. Demur- 
rer to any part of the pleadings above mentioned. Or, 
2. Demurrers upon evidence given at trials. 3. Pleas 
to entries of writs 'of ſeirs facias. 4. Bill of excep- 
trons to werdidts. 5. Pleas to entries of writs of 
Fa 5 1 ; | : : But 


8 


hs 


of Pleading, 
hut ſome take pleadings to be only what comes 


after the declaration, (viz.) what is contained 
in the bar, replication and rejoinder, contrary to 


count or declaration, and all acts entered upon 


mentioned by Littleton in his tenures, eue 
in all ages, viz. 3. To the Jure, f the court: 
2. Pleading to the perſon of the plaintiff, 3. To the 
count or declaration. 4. To the writ. 5. To the 
action F the writ, and in bar of the action. The 


to be pleadings before the declaration. 


The count or declaration, anc 


tiff and defendant's names. 2. "The nature of the 
action. 3. Time, place, and act; in which ought 

to be comprehended how and in what manner the 
àction did accrue or firſt ariſe between the parties, 


to whom the action ſhall be given; which is 
called the declarative part of the count. 4. The 
ſumming up of the grievance or concluſion, which 


ought to aver and profer to prove his ſuit, and 
ſhew the damages he hath ſuſtained by the wrong 
and injury done unto him by the defendant; and 
the concluſion is in theſe words, “and thereupon he 
brings ſuit,” Ge. (a, and at the end are added the 


plaintiff's common pledges of proſecution, (if the 


Richard Roe, which are now mere names of form, 
though formerly they were of uſe to anſwer to the 
king for the amerciament of the plaintiff in caſe 
he were non-ſuited, barred of his action, or had a 


underſtood the witneſſes or followers of the plaintiff; the actual 
produRion of which, are now antiquated and totally diſuſed: 


the ſentiments of the ancients, who' reputed- the 


record relating to plaints, ſuits or actions before 
the fame, as well as thoſe after, to de pleadings 5 


is unde deterioratus eft, &c. In which, the plaintiff 


Iſt, 26, 4th and 5th pleas muff undeniably be ſaid, 


ently called the Declurs 


tals, muſt be. formal, and contain, 1. The plain- 


when, what day, what year, and what place, and 


| Ry be by bill in either count,) John Doc and 


verdict and judgment againſt him. 4 Inf. 189. 
A A Ons: 


A de- 


= 8 
* 
41 
5 
' : 5 
- - 
* 


tion, 


OI. |; 4 declaration.is the . forth, comprizing or 
exhibiting in writing, the cauſe of action in any. 
ſuit or plaint, grounded upon the common or. 
ſtatute law, wherein the party ſuppoſeth himſelf 
to be injured. In a real action it is termed a 

count, in perſonal and mixed actions, a declara- 
tion; count from the French, and narratio in Latin, 
. Lit. 17. 24. 

Why declars- | The declaration ought to be 9 and certain, 

tion ou age toe becauſe it compels the defendant to make anſwer 

— der; to it, otherwiſe the E would be at a loſs in 

. giving their verdict, and the court be uncertain in 
giving their judgment; for all depend on the cer- 
 fainty and ſufficiency of the declaration. And the 
plaintiff in his count muſt. entitle. himſelf to his ac- 
tien; for he is to recover by the validity F his. own 
title, 8 not by the weakneſs of the defendant's. 
1 58. Dae pl. 84. C. Lit. * a. 


Three kinds f Lord Cots fays, that there be three kinds of cer ; 
certainty. — Winties. Firfl,, Lo a common intent, and that is 
"Tullicient, in bar, which is to defend the party and 
excuſe him. Secondly, A 2 ＋ intent in eneral, 
as, in. counts, replications, and other ings 4 | 
the plaintiff; that is, to. eonvinee the de fendan 
Thirdly, A 22 intent in every particular, as i 
|  altopyels. Go. Lit, 303; 4. Seft. 534. 
| Not 20 contain But the declaration ought not to contain ſcandal 
ſcandal and im- and impertinence: as where, in aſſumpſit for a 
pertinence. eon's demand for curing the defendang of the 

E diſeaſe; in every count it was laid to he for 


euring. him of the foul. diſeaſe. The court ex- 


preſſed great diſpleaſure, and faid, that Rouen 
the like was inſerted, they ſheuld direct the | 
thonotary to tax exemplary: colts. Anon. . 
| 2 Wis. 20, 
When two writs | So the court held, that where the plaintiff might 
unneceſſary. | have compriſed both his cauſes of attion in the ſame 
„„ it was opprefive to fue out two writs 
at the ſame time; and made 1 ay coſts and 
| 2 cs v. Briggs, 2 Term Rep, 639. 


The 


of Pn g. 90 
The nent thing is the defendant's pin or lu of the plea or 

Plitas are variouſſy diſtinguiſhed ;. the more general br. 

deciſions of them is 7 — e dilatory. or 

peremptory: or they are, pleras in abatement; 

| 1 dry ore? the action; or, 1 

ſuch as bar the plaintiff for ever. And as the d. 

claratian ruſt ſet forth all eſſentials n to 

maintain it, ſo the deſendant's har muſt he ſubſtan- 

tially! good and certain, with: an avoĩdance of e 

hit 's demands; which the plaintiff may traverſes. 

X 
The ication is the plai S anſwer te the Replication, & 

defendant's: plea, which peep ſupports: his 

declaration: the rejhinder is the defendant's anſwer. 

thereto; ſo of furraibinderi rebutters, furrebattors,. 

Ce, in which the material thing is, that. they purſue 

what hath been at firſt: alladged an inſiſted upanz. 

otherwiſe it will be a departure in. pleading ; as if. 

a. matter be pleaded: at common lau, this cannot 

be maintained by a cuſtom; as in covenant on: 

an indenture of apprentieeſhip to ſerve ſeven years, 

the breach aſſigned was, that he did not ſervey,. 

&a. The defendant pleaded infaney; the pin 

replied the cuſtom. of London, and adjadged. a dew 

parture, So an action at common law: cannot bet 

made oo in the replication by an act of parlia- 

ment; but if one pleads: a ſtatute, and the.othet. 

ſays it is repealed, he may reply, that it-is: revived; 

by another, for this fortifies the firſt matter.. 5 

When the plaintiff replies, ſurrejoins, Sc. and when plaintis = 

it thereby appears that he has no cauſe of action, replies, and it 

he ſhall never have judgment, though the bar or appears that he 

gb je wh be inſufficient z_nor- can any admittance. orion, _ 
- the adverſe party make it good, for the court not have judg- 8 

ought to judge on the whole of the record; as ment, though 

in debt on bond for performance of covenants, the the bar or re- 

defendant pleads performance generally, where: Rift. infuf- 

ſome of the covenants are in the negative, where». 

by his plea is inſufficient { if the plaintiff reply 

and ſhew a breach, which of his on ſhe wing is no 
breagh, judgment ſhall be given againſt him; for 


Of Pleading. 


on the BET record i it appears he has no. cauſe of 
action. 8 Co. 133. b. 
But if bar be But if the bar be inſufficient in. e or 


inluffcient in amounts to a confeſſion of the point of the action, 


e We: and the plaintiff in his replication ſhews no matter 
2 againſt himſelf, but matter explanatory, or perhaps 
—_ ee mat- ag P 5 
. not material, the declaration being good, the 
tory, "he decks plaintiff. ſhall bave Judgment for the inſufficiency 
ration being of the bar, without any regard to the replication ;- 
2 Panade as if the defendant plead a grant by letters patent 
have judg- 

ment for * in bar, which are not ſufficient, .yet' the plaintiff 

RE - in his replication ſhews another cauſe in the faid 


the bar letters patent, which is not material, the defen- 


dant demurs, the plaintiff ſhall have 8 8 
8 C. 133. b. 9 G. 110. 3 Lev. 


244. | 
ir plainti If the plaintiff makes a title in his replication, 


title in but does not plead as he ought, eſpecially in point 


his replication, of trial, the rejoinder admitting this, and tender- 


N ing iſſue upon another N makes it good. 


t, Kr. Lev. 195. 
ng order of "Mite ka order of pleading. is, I. Ts the j rifle, 
pleading. of the court. 2. To the by 4 the plaintiſ and 
1 next of the ods the count or declara - 
tion. 4. To the writ. $- To.the ation of the writs" 
6. To the action itſelf in e thereof 

This has been ſettled as the Ay natural ki 
of pleading, becauſe by this order, each ſubſequent 
lea admits the former; as where the defendant 
pleads to the perſon of the plaintiff, he admits ol 

juriſdiction of the court; for it would be nugator 


fo plead any thing in that court that has no juriſ- 


diction in the caſe, When he pleads to the count 

dae allows that the plaintiff is able to come into 
that court to implead him, and that he may there 

be properly impleaded; but, in pleading to the 
count, he does not admit the writ to be good, yet 

if the count be vicious, the writ is conſequently 
pony ed; for though the writ in itſelf may be 
* it is ill wa 7 but in pleading to the 

Tit 'be admits the count to. be ſufficient in form, 

ih the writ be good; ſince it is not to any . 


* 


to object to the form of ſuch writ, if the form of 
the count be thereupon. inſufficient ; but if the 
count be in ſubſtance variant, the defendant may 
ſhew it any time in arreſt of judgment, becauſe 
the court has no authority to proceed in a matter 
of ſubſtance different from the original writ. 'G. - 
Lit. 303. Hab. 71, 72. Latch. 178. 5 Mad. 
1 6. 3 950 J pe ON ILS, 
| 117 a man pleads to the action of the writ, he Plea to the ac- 

allows both the form of the count and of the tion of the writ 
| writ; for he admits, that if the form of the writ unte 
and count were adapted to the plaintiff*s caſe, that in form. 
ſuch form is good and ſufficient ; ſince to object to 

the action not agreeing with the plaintiff's caſe 

does admit, that if it be ruled by the court that it 

does, that the plaintiff has before the court a 

count in form ſufficient, -© 4 5 
If the defendant pleads in bar to the action, he If defendant 
- "admits the form of the writ and count, for he Pleade in bar to 


anſwers to the right in demand, and puts that _—— — 


right in iſſue, and thereby admits, that there is a of the writ and 
ſufficient form to put it in iſſue; and therefore, count. 
though a man pleads non afſumpſit mode et forma, | 
yet the modo et forma does not traverſe the form of 


the writ or count, but the ſubſtance of the pro- 


miſe; which is the true reaſon why another pro- 

miſe may be given in evidence different in time 

and place from that mentioned in the declaration, 

though not different in ſubſtan ce. TOY 

Lord Mansfield ſays, „ have always thought Rules of plead- 

and often ſaid, that the rules of pleading are founded ing founded in 

in goed ſenſe. Their objects are preciſion and bre- fd. fenſe; 

vity. Nothing is more deſirable for the court pane Bans 

1 nor for the parties than brevity. It brevity. 

is eaſy for a party to ſtate his ground of action. 

If it is founded on a deed, he needs not ſet forth | 

more than that part which is neceſſary to entitle him to 

recover. Cnw. Rep. 665. If he ſtates what is im- Colli for imper- 
pertinent, it is an injury to the other party, and tinent matter = 

may be ſtruck out, and coſts allowed upon motion. 

bid. 727. ts OT Ay 5 


Of th Declaravion. 


The declarati- e deckaroripe is the foundation of: the beit, 4 


Tuc 


| behalf. Stcontly, The cauſe or matter 


foundation” which are to be conſidered principplly, ff, the 
parties who mult be competent perſons io proſecute, 
und be maul 


in the Action, and they muſt 
not be under any legal diſability or reſtraint in chat 


of complaint, 
'and-how, and in 1uhat manner it aroſe ; and it ought _ 


to be char, and the charge certain, to which me 


defendant may give a direct anſwer, and imme 


diately plead to iſſue thereon. Thirdly, the time 


and place (v) where the injury was, or is ſaid to be 
.  cemmi 
to ſhow -a breach of the | 
action is founded; and if à good breach be not 


or debt contracted. Fourthly, it ought 


De. On which the F 


aſſigned, the defendant may demur genorally. 
Mich. 120. 
| Perſons who cannet legally maintain an action 


mimi are faid to be mm-outlawed in an action or indict- 


actions. 


5 dhew the reaſon why the above 


Why 


bing, perſons convicted 
2 atiainted of high reaſon, (formerly profeſſed 


h perſons 
outlawed, &c. 


See it is — 0 


ment, an alien born out of the tigeance of the 
upon a writ 'of premunire 


religion,) or perſons excommunicated by law of 


| * tholy church; ſo long as theſe impediments re- 
3 _ cannot maintain a eee . 
. Lit. 435. 6. oh 


But all others, Whether men or e leots, 


PR lanatics, f or dumb, e a declaration. 


. Before I proceed further, it may be neceſſary 
. di . 
to maintain actions; und, a e we i 
Phon: outlanued. : | 
With reſpect to petſons ontlawed, the difability | 
e ey 


85000 or in we 


warn 


Bro, Count. 59. 5 
a | ſue 


— 


ſue in auter 1 as executor. or W | 
as mayor with his commonaity, it ſhall not diſable 
him, becauſe the perſon whom he repreſents has he | 
privilege of the law. Go. Lit. 128. 4. 445 
Excommunicated. perſons cannot maintain an ac- Perſons encom- 
tion (as executors, c.), for an excommunicated municated., 
perſon is excluded from the body of the ehurch, _ 
and is incapable to lay out the goods of the de- 4 
ceaſed to pious uſes; but the outlaw, thou = WED: 
capable of law for his own benefit, may be 5 
to 5 all charitable actions for the Gul of the. de- 
ceaſed; and it is one of the effects of excommu- 
nication, that he cannot be procurator or attorney 
for any other perſon, and therefore cannot repre- 
ſent the deceaſed. C. Lit. 134. 24. 
An alien, which is born out of the lIigeance of Alien. 
our king, ſhall not ſue in any action real or perſonal, 
Lit. feft. 198. With reſpest to actions perſonal | 
Lord Cute fays, „ The law doth diſtinguiſh be- | 8 
tween an alien that is a ſubject to one has is an | 
enemy to the king, and one that is ſubject to one 
that is in league with the king ;“ and true it is, 
that an alien enemy ſhall maintain neither real nor 
onal actions, donec terra fuerimus commiento, that 
is, until both nations be in peace. But an alien 
in league {hall maintain perfonal actions, or elſe he 
would be incapable to.merchandize.; -butino-rexl gr = 
mixed adtion, becauſe there is no W that he 
ſhould ſettle. Co. Lit. 129. . | | 
As the law allows an alien enemy to be an exe- Alien executor... 
cutor, and poſſeſs the effects of the teſtator, as well 
as ain alien friend, it muſt allow him power to re- 
cover; fince that there is no difference, and by 
- conſequence he muſt not be diſabled to ſue for 
them; if it were otherwiſe, it would be à preju- 
dice to the king's -ſubjedts, who could not recover 
their \debts from the alien executor, by his not 
being able to get in the effects of the teſtator. 
* t. ee 
* Sm the ie pleat d is | diſabled Popiſh recu- 
to fey e 83 Ne c. 8. ercopt where he _— ; 
| or 


of, which are not to be ſeiſed into the king's hands, 


may be diſable 
PR he 
A wi. who has judgment given againſt him 
upon a writ of præmunirt facias, &c. is out of the 
' king's? protection: if he. ſue any action and the 
tenant or defendant ſhew 'a/l' the record againſt him; 
he may aſk judgment if he ſhall be anfwered, for 
the law, and the king's writs, be the things by 
which a man is protected and holpen; and fo;- - 
during the time that a man in ſuch caſe is out of 


Garona 6 


vided of pra- 
| munire. 22 5 5 


Of Pleading. 


for lands, teneme nts, leafes; annuities, rents; and 


hereditaments, or for the iſſues and profits there- 


his heirs or ſucceſfors; ' 3 Lev. 2. e 
Lord Cle lays, he that is abjured the realm 
for that he is extra legem, and 


is not properly outlawed. Co. Lit. 128. 


the king's protection, he is out of help and pro- 


tection by the king's law, or by the king's! writ, 
Lit." ſeft. 199. Lord: Coke ſays, „ There be three 
things whereby every ſubject is protected, viz. rex; 
lex, et reſcripta regza—the king, the law, and the 
king's writs. The law is the rule, but it is mute; 
the king judgeth by his judges, and e Ness the 


ſpeaking law, ex loguens; the proceſs and the exe- 


cution, which is the life of the law, conſiſteth in 
the king's writs: ſo as he that is out of the pro- 


tection of the king cannot be aided or protected by 


forfeited, and his body remain in priſon at the king's 77 


N .* 
7 . 
» * 


the king's law, or the king's writ. Rex tuetur 
© legem, & lex tuetur jus, 130. 4. The judgment 


in a præmunire is, that he ſhall be out of the king's 
protection, and his lands, &c. goods and chattels 


pleaſure. Vide 3 Inf. 126. 


Beſides men attainted in a præmunire, every per- 
ſon that is attainted of high treaſon, petit treaſon; or 


felony, is diſabled. to bring an action; for he is 
When a man entereth into religion, as into 


ertra legem pofitus, and is accounted in law civiliter 


e order of St. Bennet, &c. and is there a monk pro- 


preachers, 


1 
8 W is 


ers, and is there a brother profeſſed, lie is 


abſolutely dead in law, and his next heir ſhall have 
his eſtate;- Lit. ſe. 200.; for ſuch a monk, upon 
his - profeſſion, renounces ſolemnly all ſecular con- 


cerns. And beſides, as the popiſh clergy claimed 


| an; exemption from the duties of civil life, and the 
commands of the temporal magiſtrates, the genius 
of the Engliſb law would not ſuffer thoſe perſons 


to enjoy the benefits of ſociety who ſecluded them- 
leer Le it, and refuſed to ſubmit to its regula- 
tions. A monk. was therefore accounted civiliter 


mortuus, and when entered into religion might, like 
other dying men, make his teſtament and execu- 
tors; or if he made none, the ordinary might 


grant adminiſtration to his next of kin, as if he 


were actually dead and inteſtate. And ſuch execu- 
tors and adminiſtrators had the ſame power, and 
might bring the ſame actions for debts due to the 


religious, and were liable to the ſame actions for 


thoſe due from him, as if he were naturally de- 


ceaſed. Nay, ſo far has this principle been carried, 
that when one was bound in a bond to an abbot 
and his ſucceſſors; and afterwards made his execu- 
tors, and profeſſed himſelf a monk of the ſame 
abbey, and in proceſs of time was himſelf made 
abbot thereof, here the law gave him in the 


capacity of abbot an action of debt againſt his 
own executors to recover the money due. G. 
Lit. 133. But even in the times of popery, the 


law of England took no cognizance of prefeſſion in 
any fareign country,” becauſe the- fact could not be 


tried in” our courts, . Lit. 132.; and therefore 


ſince the *reformation, the diſability is held to bs 
e eee uf det gef or 


There was a time, Lord Coke ſays, e when _ 


ideats, madmen, and ſuch: as were deaf and dumb 
naturally, were diſabled to ſue, becauſe they 


wanted. reafon and underſtanding ;*? but at this daß 
they all may ſue, for the ſuit muſt be in their 


name; but it ſhall be followed by others. F. N. 


B. 27. b. We or defends, he Ide. 


ſhall 
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4. Ge. 124.1. 2 Curt 2 
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1 muſt ſus with ber huſhang if 2 

ie inued i be eclon. or her propertys- Salt. 149 

If the wife be indebted before mafriags, the þ (+. 

bs ke . e debt 2 for s 
I Lean, 932, In thaſe cases wWherp the 5 r 
caule of ion will ſyryive to the wile, the hal- 

band and wife ae regularly to joiv in the ation, 

as in recovering debts. due to the wife before mar- 

riage. in actions relating to ber freejighd or 7 

2 8 ned . to the perſon. of the wife. 

The huſband an x wile. _ bath. e 
hd i hers mo tr, paſſes Tags 0 . 
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A buſtand who has. ured the TED or 1 

baniſhed, is 1 ape mortuus, and being and be ſued 
diſabled to ſue, or be ſued in right of his wife, ſhe ag hof. 
muſt be conſidered as a feme ſole; far it would be 

ble chat ſhe ſhauld be, remedileſs on her 
part, and equally hard on thaſs-wbo bad any de- 
mands dn ber, that, not being able do bare any, 
redrefs from bers &. bh they aqui 2 have — 
a againſt it, 3 & See 
cular Lale, 12 Mee eke ſe we coyert hs. 
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apart „ hom cher Bai and Wan 4 Hee 

e may contract and uy ſucd-; as A Teens 

. ſole. 1 Term Rep. 5. 

Vrecutors.  '*Executors, when. chef the, nin if 6h A, 
9 Rep. 95 but hen an action is to be brought againſt them, it 
RON mult be only againſt ya as have admmiſtered. © 
| — In real actions, n actions alſo that are mixed 
mon. with the perſonalty, 1 in common ſhall ſever 
h in action, becauſe they have ſeveral freeholds, and 
claim by ſeveral titles, Cz. Lit. 195. b.; but in 
perſonal actions they ſhall ſue jointly in all their 
names for treſpaſs or of offences which condern © 


2 


their tenements in common, and ſhall — 


| Joattenutts, Jointly, Ibid. 198. 4. Joint - tenants of lands or 
Ty a goods muſt jointly 3 and June de in- 
wth 2; e by others. Mad. 180. 5. 


Queen» By the common law year wife of the king * 
| | England is an exempt perſon from the king, and 
| ſue and be ſued without the king 3 fc the 

ws of the common law would not have the 


king, whoſe care is for the public, to be troubled 


and diſquieted for ſuch private and 421 cauſes, 
eme ſole. 


therefore ſhe is to ſue ane ps ſued 
. Ef; 33- as © 
oinder in action Divers perſons may 0 DITA jointly for 
8 perſons. goods taken from them; but in battery or perſonal 
treſpaſs, they ought to: ſeparate. "Ne 
plaintiffs ſue in one action for 


*rully. But one plaintiff may join two debts due 
to him from one defendant, as debt upon two 

| | bonds, &e. 1 Ve 66. 1 Salk 10. 
If treſpaſs be It ne treſpaſs e committed by divers perſons, 
committed by the plaintiff 
ns 85 3 and if they be ſued in one action, they 
e's may ſever in pleas and iſſues. But a releaſe to 
ene is a releaſe to all; but the jury muſt aſſeſs da- 
8 2 for all (en each of them who is 9 


for 


or can two. 
veral cauſes, 
though the cauſes are, of the ſame kind ; and two 
_ perſons may not join in one writ to ſue on two 
bonds for a debt due to them ſeparate and apart, 
or ſue one man for a treſpaſs done to them ſeve- 


ay-Make it joint or (ſeveral; as he 
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for the other), but there ſhall be but one ſatisfac- ; po 
tion. And where a joint action lies againſt ſeveral, '*+ 
and ſome are known and ſome not, the ation may 5 
be brought againſt them that are known by their 
particular names, and the declaration may be wih 
a ſimul cum alits, c. 2 Lev. 101. 3 Lev. 74. 99. 

. - Ghoſe-in- action is a thing . incorporeal and only in chf is e, 
right: as where a man hath cauſe, and may bring 2 ty 
an action for ſome debt or duty due to him, as a 
right or title of entries into land, and action of 
debt on obligation, or an annuity; or for rent, '&c. - 
theſe are called things in actioo. | 
Money due on 4 bond is a choſe in action, for Money due on' 
a property in the debt veſts at the time of forfei - bond. 

ture mentioned in the obligation; but. there is no 3 
poſſeſſion till recovered by courſe of law. If a FEY 

man promiſes or covenants - with me to do any act, Pe 
und fails in it, whereby I ſuffer damage, the re- 
compenſe for this damage is a choſe in action; for 
though a right to ſome recompenſe veſts in me at 
the time of the damage done, yet what and how _ 
large ſuch recompenſe ſhall: be can only be aſcer- 
tained by verdict, and the poſſeſſion can only be 
given me by legal judgment and execution. F. 
A poſſibility, rigbt of entry, or thing in action, What cannot 
or cauſe of ſuit, or title 5 N hers trols: + ox oe Seed 
cannot be granted or affigned over by law; for if * 1 
this were permitted; it would promote mainte- | 
nance, and prove prejudicial to ſuch as, being able 
to contend with thoſe with whom the original 
contract was, might find themſelves depreſſed by a 

mon law forbids. Ic. 
But though a bond, being a choſe: in actian, can- What title an 
not be aſſigned over ſo as to enable the aſſignee to aſfignee has. 
CT anc, yet he has by the affignment . - | 
ſuch a title to the paper and wax, that he may keep 
e h 

The form of aſſigning a choſe in action is in the Aſſignee rather 
nature of A declaration of truſt, and an agreement 3 — than 
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Equity will pro- ment, Dy. 30.: and our courts of equity 
tect an aſſign- 
ment of a choſe 


in action.] 


un.. mn #hb Mme writ 'differine und of aon in ab 


Gf "nid wherever there is the 


— payment without motice is good. . 


25 in the ſame ation, is to 'confider and 


chere ure writs in the regilter in which boch are 


of Pieabing, 


+ permit abe Afignoe to male uſe of ne make of 


ane uffignrr, in order to recover the — can 


And therefore, when in common ace 
debt or bond is ſaid te be get over, be med 
Mill de ſued in the eriginil credits nam; un 
perſon to whom it is transferred being rather ay 
y Attorneythan-an'aflignee. But the king is an enoep- 
yion to This general rule; for he might alwaye 
either or receive a chofe in action by vr ag 
uity; & 


chat in a commeroial country almoft al Pert 
ſonal property mult neceflarily lie in eb horn 
protect the aMpriment'of a choſe in a ion, ch 


as the Jaw will that of a cet bn poſſes 35 
Wars. 199. If the vbligor, gfter watice of the 


_— ys the money to the -obligee, he — 
Il cn pay it over again. 2 Fern. 
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"ls Aions upon vontract, the plaintif may 


ſumplit, or in covertant, debt or derinue. 1 N. 
ung. and he may join debt und detinte in the fame 


_ writ. 2 Mik. $19. 3 Mn. 448. 1 T. Rip. N. 


The true 0% to try whether two counts can the 


whicthvr there be the ſame judgment in both, 
und not whether chey both r on due ſume pleas 
ment, 
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= „ Mime. Caſe for miefcaſanee 
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Dobt on an obligation and à mutuatus, 1 Wil. 

250. $0 debt and detinue muy be Joined, beeuuſt 


Lompriſed in the fame crit. 8e debt on 2 Teaſe 


und for chaths. 80 debt far an umercement inn 


Tourt/leet and a matuatus, 12 89/4. 972 But debt 
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Therefore in actions of afſumpſit, the plaintif 


muſt not only ſhew that the defendant ir indeltal, 


whole promiſe ſhould be ſet forth. Alen. 5. March. 


| 1 OO. a ö 


And although the plaintiff muſt ſet forth _ 
material thing in his declaration, and without whic 


he could not be entitled to his action, yet the law re- 


quires no greater certainty than the nature of the 
thing is capable of; therefore if the contract 


be made in general terms, the declaration may be 
made upon the ſame terms, 3 Lev. 319. as in 


ane for work and labour generally, without 


ting what ſort of work: the court will hold the 


declaration well enough. Carth. 276. Vent. 44. 


"With reſpect to the time of laying the action. In 
debt upon bond, bills, notes, or other contract or 
engagement, wherein the day can with certainty be 
aſcertained, it is neceſſary ſuch particular day be 


ted in the declaration; but in actions on the 


caſe, treſpaſs, aſſault, battery, &c. it is in gene 


but alſo for what he is ſo indebted. Hob. 5. God. 
176. So if the defendant receives monies of 

ſeveral perſons to the uſe of the plaintiff, he may 
ſtate this without ſhewing of. ubat perſons in parti- 
cular he received the money, Moor. 854. and the 


© ſufficient to ſtate the cauſe of action to have ariſen 


Before the commencement of the ſuit, and within the 
time limited for bringing ſuch action and it is with 


great reaſon this is allowed, as, in ſome caſes, it 


As to venue, its 
origin. 


may be impoſſible for a plaintiff to aſcertain the day 
by evidence. * e e LOO 
With regard to the place e ry 
committed, it muſt be obſerved, that original] 


was 
y all 


actions were tried in the proper counties in which 


they aroſe, purſuant to maxime vicini vicinorum 


facta præſumuntur ſcire. This created no ineon- 


vepiency; for all men being aneiently in decenna, 


they were eaſily come at, the 'decenna being reſ- 
ponſible for their appearance; but when the 


cuſtom of the decennary began to wear off, men 


uẽlſedd to fly from their creditors, and this begot the 


_ 
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diſtinction between lcal and tranſitory actions: the 
relating to lands, which muſt be tried where 


the lands lie; the other, à debt or duty adhering 


to the perſon wherever he fled. . Hence men omit- 
ted to date their contracts from any certain place, 
and began their obligations with a noverint univerſi. 
When this diſtinction was eſtabliſhed, it began to 
be abuſed to a great degree; for plaintiffs would 


lay their action far from the place where the fact 


was done, and the defendants, for fear of being 
outlawed, were neceſſitated to carry their wit- 
neſſes into that county, how far ſo ever remote 
from the place where the fact was done. To 
remedy this, „„ e 

The ſtat. 6 R. 2. c. 2. provides, that to the 


intent that writs of debt and of account, and all 


other ſuch actions, be from henceforth taken in in their 


their counties, and directed to the ſheriff of the counties 


county where the contracts of the ſame actions did 
ariſe, it is ordained, that from thenceforth on pleas 
on ſuch writs, when it ſhall be declared that the con- 


tract thereof was made in another county than is con- 


tained in the original writ, that then incontinently the 


aid writ ſhall be abated, 9 1 
This was intended to have confined all actions Explanation of 


92 3 


+ p 
I 5 ; 


The ſtatutes 
ordering all ac- 
tions to be laid 


proper 


to their proper counties; but as it would have the ſtatute. 


created greater miſchief than it was intended to 


prevent if a creditor could not follow his debtor 


into another county, and as the ſtatute is ſo worded 
that it only preſcribes | that the declaration ſhall 


agree with the writ as to the place, the judges con- 


ſtrued it ſo as to impower them to change the venue, 
and thereby oblige the plaintiff to give evidence of 
the fact within the county where the writ is 
brought; and this, in effect, tends to abate, e 
Vrit according to the ſtatute. And this power is 
diſcretionally exerciſed, ſo as not to cauſe but pre- 
vent a defect of juſtice. Vide 2 Salk. 670, *' + 


While the proceſs was by attachment and diſ. Pi 


treſs, which could be only where the defendant's ous. 


goods were, it begat a diſtinction between actions; 
n „ the 


RinRion f 
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tte one called lacal, becauſe it e n lends, 
and the proceſs was to be on the lands; the ather 
was called tranſitary, which related to goods and 
chattels, and was to follow the defendant where- 
on he bow uld be 5 1 e 
Local actions. ions real or mixed, as re 
| f claufy ale fea, 2 waſte, &c. 2 | 
in the where the lands lie, Brad. 18g. 


' FO Jn Sigg on a leaſe = for roge founſ gn Wh 


197 7. eſtate, 

N N e {+ of te lor agua | 
RN | the leſſee, 71 the leflor, or his perſonal repre- | 
| ſentatives, A1 194. Latch. 197. againſt the 
aflignee of the leſſee, or againſt the executgr of 
1 the leſſe N 9 Lo $6, or in 
_ covenant by e e reveriion, againſt 
27 of the 1 F Salt. 89. the action js 

e had be laid in the 
ies. 


| De $pen a leap; is alſo local, 2 Lil. for. 78a. ; 


. In; nal actions, as debt wpun: band or mutuatus, 
den. . oy afault, deceit, trouer, account, flander, 
ä like, for rent founded on the privity of con- 
. | trad, as in debt by the leſſee, or his executor in 


the detinet 18 Ser. Te Gilb. G. P. 93. 
or in covenant E W 3 or grantee 
of the reverſion, x Wits the leflee, 
the action is 38 jar the venue - be laid 
in any county at the optian of the plaintiff, ſubject 
to its being changed in the very county where the 
A clion aroſe. So againſt a ſheriff for a falſe re- 
No he” turn. 1 Wits. 136. If a perſonal action be founded 
ae On ching done out of the realm, it may be 
broughtio any county. Salk, 660. 80 an at. 
. u. AP 178. abs. ; 


EY 
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Ae e 
2 to the maintenance wine, oe a" *. 
brougkt in either. 9 Ce. 1. Sek. 66g, © 
| Try 2 A. 23. 7 G. I. 3. Gro. Lu. 
574. 


b, 20g. 
Toer. are. howevery ſome ations of 2 Penal ftarutes, 


_ ehurchwardens, Sec. or other penſoas- ating if 
their aid and -affiſtance, or by their — P 
any thing dene in their official capacity, 1 . 
x. c. 48. L 5. and alſo actiens againft any pot 
fon or perſans for any thing done hyα acer of 
| jargon exciſe or vuſtums, 24 (Go. $: | 
or others acting in his er their . 
gs ern of this «4 : 


wy_—_— — 


la neoeflarily confined 

— . 4 Em Raps 295. In 

aſes the venue cannot the changed by the 

IT upsn-aþrcinl ground. 4 Term Rep. 781. 

meant at Jaw, avtorney, or other privi Serjeant at law, 
perſon, —— — at e 8 
t may Jay his . if dane) in Midi- 


* 


E: m , ˙ 2995. ng che. EIS 


ſex, tho it accrued in another county. Salk. 668. 

70. 4 Burr. 2450. But if they be ſued, and 

the action laid in the right county, the court will not 
change it. 2 Lad. Raym. 1053. If a privileged 

perſon ſues in auter droit as executor, or jointly 

with another, his privilege is loſt. 4 Burr. 2027. 


| If the action be grounded on a ſpecialty, the 
9 court will not change the venue. 2 Mod. 228. 
Lev. 307. | IO 


As the original writ ſhould be directed to the 
ſheriff where the action is brought and intended to 
be tried, the venue ſhould be laid in that: county. 
If the action be local, the venue muſt be laid in the 
county where the cauſe of action aroſe... In tran- 
ſſitory afttons, it may be laid in any county. So is 
the venue by bill. The county in the margin will 
help, but not hurt. Hence if there be no venue 
laid in the body of the declaration, reference muſt 
be had to the margin; but {where a proper venue is 
laid in the body, the word in the margin will not 
vitiate it. Caf. Temp. Hard. 3433. 
„ The court will not change the venue to any of 
e, Rae to the four northern counties previous to the ſpring 
any of the four Circuit, becauſe there the aſſizes are holden only 
northern coun- once a year at the time of the ſnmmer cireuit; 
ties. and it will ſometimes remove the venue from the 
proper juriſdiction, (eſpecially of the narrow and 
9 mited kind,) upon a ſuggeſtion duly ſupported, 


that a fair and impartial trial cannot be had there- 
in. Str. 874. Cow. Rep. 5 10. 1 Termt Rep. 363. 
: Laſtly, in reſpect to the damage which the plainti 
declares himſelf to have ſuſtained, there is no par- 
ticular rule to direct the quantum thereof, and the 
plaintiff need only be careful that he make it ſufficient 
to carry the verdict' found by the jury. In all 
actions on the caſe, 2 700 aſſault, c. the whole 
ſum found due are aſſeſſed by the jury paſſing 
under the denomination of damages but if the 
. - jury find, more damages than are laid in the declara- 
tion (unleſs. the plaintiff remits the ſurplus on the 
roll), it is error, and ſuch remittitur muſt be 8 
n . 8 | ; diele 


# 


4 


Of Pleading, * 


tered before the writ brought, or muſt pay coſts previ- fg 


ous to the amendment. = | 
In actions of account, annuity, covenant, debt, de- 
tinue and replevin, frequently the plaintiff proceeds, 
in the firſt inſtance, by original writ, which is 
called a præcipe, by which the defendant has an 
option given him either to do what he is required, 
or ſhew cauſe to the contrary; but in afſumpſit and 
ations for wrongs it is called a pone, or. fi te fecerit 
ſecurum, by. which the defendant is required to 
ſhew cauſe in the firſt inſtance, Finch. 257. In 


point of form, the original writ is'ſpeciul, or general, 


nominatum vel in- nominatum, Gib. C. P. 7. In 
actions of account, annuity, covenant, debt, detinue 
and replevin, as alfo, treſpaſs quare clauſum fregit, 


the writ contains only a general complaint; but te 


declaration 'is an expoſition of the writ, and adds 
time, place, and other circumſtances, fo that it may be 
tried. Co. Lit. 303. 17. a. But in actions of ofs 
 ſumpſit, and actions on the caſe, the declaration 
ſtates, that the defendant. was attached to anſwer 
the plaintiff in the plea, ſtating the whole original 
writ verbatim, to the damage of the plaintiff, 
adding theſe words, and therefore he brings his ſuit, 
Oc. And in the formal part of the declaration in 
account, annuity, covenant, debt, detinue and replevin, 
the declaration ſtates that the defendant was ſtem- 
moned to anſwer ; but in treſpaſs, quare, &c. eject- 
ment, c. it begins with the defendant being at- 
tached to anſwer, &c. and ſuch declaration by ori- 
ginal, ſhould be entitled he term the original is r- 
turnable and in the Aing's bench the venue muſt be 
laid in the ſame county where the original was ſued, 
or the bail will be diſcharged, though it will ſtil} be 
good as to the defendant; * 3 Lev. 235. In the 
common fleas it is otherwiſe. R. Hull. 22 Geo. 3. 


If the original be general, as where a flatute if original be 
gives an action, but does not preſcribe any form of general. 


the writ, the writ framed by the common law will 
ſerve, and the N org matter may be ſet forth in the 
declaration. oer. Pla. 84. = : 
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tion not te ge- 


in actions by © ations b N it whs 
e for e repeat the whole of © Ee 
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, Deckration by LM gg Oo 3 2 mere copy £1 


bill is a mere it, and ſhould cetreſpond with the procgſi in the 
| copy of it, and __ and & 57 — ians of the parties; for if there 
pond with the e. 5 


iſſued by a againſt bi by the name in which he arg, Rat 
SE EE a ers 
to 
en f ſue * —.— 
is innsterial. 3 Term 


act ' the plaintiff cannat reQfy the miltake, 


* Day AW 
2 names e Magners of coſts, which is nqw done by 


| ww — — "In ite court, upon general proceſs, the plaintiff | 


declare gui tam, or as executor 2 
7 Kee are qui 92 2 Str. 1232. but this rule . hald 
g N ce ; for where the proceſs was. to 


4% tam, Cc. and the declaration was = 


| * dame only, amitting the qui tam fert, the 
— . variance to be fatal. do ow the 
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Cn . 
ocels, proceedings. © proceſs is taken 
= agaipſt the defendant in 3 ons eee 
Whereproceſsis pears by his right name, the NG may 1 | 


11. But i do 
ing for 555 is his right nam, according 
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named in all originale, and other ſuits, by his 
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procdſs ſued out in a os charaer. Maggs and 


An other, aſſignees v. Ford, E. 25 Geo. 3. B. K. 


The declatation in the king's bench and common 


Pas are alike in form and ſubSaxce, whete the pro- 
ceeding is by original writ. | 


Bat if the proceeding be by 64d, che caurts dider if by bill. 
in you only, both adding pledges of profecution at | 
tha ee 


. the _ u itſelf, therefore not ne- 
ceſſary to be inſerted in the drelaration 

Ia the King's bench by bill, the plaintiff cannot x. 2, muſt de- 
declare againſt any eue, but in cuſtody of che mar- clare in cuſtody 
ſhal, O. Eliz. 223. (arent tuhere the difendunt of the marhal. 
is proeuiteged 2 Saund. 415. ar be in aft ſo 


Cc. 4 & 5 W. & 44 Co 21. 11 i. 119. ls nl 


ie in debt, the declaration ſtated, that diſun-· It = . 


dant was attached to anſwer, inſtead of fund; farbe, inſtend 
it was held well on demurrer, as a capias lies 8 
debt. Str. 225. Rep. Temp. Hard. 189. Si de- 
* in Barnard v. „ Hlil. Term 1788. 


| larly, by the con mon law, every natural As to names of 
mau, ving no name of dignity, ought to be men and titles. 
chriflian name v9 ſirname ; 155 if he be of the | 
degree of @ knight ar baronet, he ought to be named 
his chriſtian uume and fr name, and by addition 
his name of aignity, by the common law. 2 


f a man be created by letters patents due, If created a 
marguit, aiſcount, early er baron, the dignity. is ſo duke. 
incorporated to him, according to the fate given 
unte him by theſe letters patents, as the duke, &c. 
by the common law might be named by his chriſtian 


name, and by the name of bis dignity, which 


ſtandeth in lieu of his ſirname; as, command John 
duke of Luncgſter, ibid. 166. and tho' a creation by | 
| | h Writ * 


64 


of Pleading, - / 


writ hath not the ſame words, yet it hath the ſame 


effect. bid. „ „ 
The eſtates and degrees againſt whom original 
writs may be brought, are the queen, conſort of the 


king ; the prince of Wales, - dukes, marguiſſes, earls, 
viſcounts, and barons. | Theſe are of the greater 


M one man be a 
duke, a mar- 
quis, & c. how 
te be named. 


nobility. 2 Inſt. 666. RY 

If one man be a duke, a marquis, earl, viſcount, 
and baron, all theſe dignities ſtand diſtinctly in 
him, and the, greater drowneth not the leſſer, 
yet ſhall he be named in the original writs, &c. by 
the worthier dignity, by the name of duke only. 
2 Inſt. 669 (c). And in an original writ, a duke 


is named Edward duke of Buckingham, late of N—— 
in the county of G.—— ; for always the eſtate and 
degree of dukes, margquiſſes, &c. is firſt named, as 


duke of, Ec. and after the town and county. hid. 
Knights of St. George, knights © bannerets, 
knights of the bath, knights of the chamber, 
milites cameræ, knights batchelors, baronets, eſquires, 
8 Theſe are of the leſſer nobility. 2 


77. 666. 


gentlemen. Ibid. 


in the life of their fathers, are, in 


Archbiſhops and 
biſhops. 


may have the addition of clerk. 2 Inft. 


There are alſo names of worſhip, as eſgurres and 
The 2 of all the peers and lords E parliament, 
law, eſquires, 

and ſo to be named; and the eld;/-ſon of a knight 
is an eſquire. /b:4. 667. Stat. 1. H. 5.c. 5 
If the archbiſhop be ſued, he is to be named 

Jobs lord archbiſhop of C. or if a biſhop, John lord 
a "Gags but otherwiſe it is of a parſon; for he 
muſt be named by his chriſtian il room and 

666. 
If a ducheſs, viſcounteſe, marchioneſs, baraneſs, be 


- ſued, ſhe will be entitled to that addition. 


 Efquires or gentlemen are not names of dignity, 
nor need a dignitary of another kingdom be named 
by that name; but if added, will not hurt; for 

(c) A man may have inheritance in title of nobility and dig · 
nity three ways, by creation, deſcent, and by preſer iptien. Co. Lit. 


16. 4. 
that 


of n 
thay they aro not rer e eee, 0 N 


Lie: 16. R 
Perſons who have taken any in din Clerks. | 
have che additiort of cri; or if he take ng 


degree in either univerſity, he may de named by 
tkat degree. 2 i. 68. 

A corporation aggregate, as pidyer au community; Corporation age 
dean and chapter, maſter of an hoſpital; arid erte Eregite. 

SE. the „ dean, or mäſter, need not be 801 
named by his chriflian name, decauſe ſuch 2 cor- 

pdration ſtandeth in lieu both of che ebriflie an 

an; A Infl. 666; 

If there be a cor poration of ove h porfing be 
hath a fee fimple, he may be named by his chriſtian 
„ us Joh biſhop of N. 

If the plaindff in an Action ſhall ' be made k phie Wh i 
dakt, arri — 4 card * vifotnt, zaron, made a peer 
dp, tnight, juftits fir eber bane of dee at 80 5 _— a 
law, depending che ame ſuch ation ſhall Fin 
not abate. Srav. 1 EA. 6. c. 7. ſ. 5; 

In every | original rt of Ke. perforial, — Nodal 
and in which 6x1gent (hall be awarded; ts the nantes on which exi- 

of the d in fuch" writs,” &c: additions all funde be ©» 

mad of their coral degree,” or myflery, and of addition neces 
the towns or hamlets, or Plates and conrtier of the fary. 
which they were or be, and if emitted,” the out- 
Imwry thereon ſhall be void; or the ſaid writs may be 
abated by the exception of the party, provided that 
they be not abated for the  ſurpluſage of ſuch addi- 
tions. Stat. x H. 5. c. 5. Laich. 169. 

It ſeems this ſtatute extends only to perſonal Extends to per- 
actions, wherein the defendant is to be outlawed, ſonal actions. 
2 Inſt. 670.; it does not extend to a real action, or 
to a recordari to remove the plaint. 2 Infl. 665. | 

The addition of the ws," degree, or myſtery, Addition of de- 
ought to be, as the defendant was of at the day of fendant ought to 


the writ purchaſed, and not with a nuper, as nuper — wr > ag 


armiger, nuper monachus aut nuper comes de D. c.; purchased. 
but it is a good addition to name the party late of "0g 
_ a town, as of * or Norwich, ſo of uch a 

F amilet, 


e ; 2 
= 2 2 
* < hs 8 
9 ** F 
- 


A nn. toton, 1 + or of a ene . 
known by a ſpecial name out of a town or \ 
2 Haw. 189. l 
Divers trades, If a _ have divers Poon pls or occupation ' 
3 BER he may be N 9. a6 
taylor, (te andman, yeoman,. labourer, and 
the like, ibid.; but this means a mafter of no 
___ -12--and not a ſervant. bid. 
uf. e be If the lefſer nobility be ſued, and all others under 
- _ ſued. them, the: toton and county are tamed before the addi- 
; tion, as Thomas C late of D. in the county"of M. 
knight; or, William D. late pea pepper © 
A. baronet, Sc. 2 Inſt. 669. 
if defendant Every man, be he à trader or not, has a 
"mn have a degre by -which he may be denoted, and having a — aa 
33 he has a trade likewiſe, it is in the election of 
— 23 = _ by the one or the other; — 
2 ues him is degree, it is not enough for 
Tb i be the defendant to ſay he * of ſuch a trade, becauſe 
be a lime _ he does not give the plaintiff a better writ. There- 
% Aeg — where the plaintiff ſued the defendant of ſuch 
yeomar, ir will a place yeaman, and he pleaded that he was a lime 
abate the merchant, the defendant not having ſhewn' himſelf 
writ. da be of a degree higher than a yeoman, the court 
m warded a F, 8 auſter; for the deſendant 
ſtſmould have ſhewn himſelf to be of a degree higher 
than a yeoman. rs Str, 816. E v. IC 
2 * we 1541. 1 vor . 


3 —_ ay RC. ads 32 


by bill B. R. REY 
ex, to wit. 
2 Denn complains of 


ſhal of t 8 
of our er the now 
king, before the king 


himſelf, of a plea of 
treſpaſs on the caſe, Fer 
that whereas (to the end plains, 


ng 3 

y, to the 

a - of 500/. 
and ther 


proſecute Jahn Doe and 
Richard 4 


7 5 2 * [ 4 R * ] * p 4 
LS x. tit "+ 4 73 
Ly * 0 : : ? 4 by 


hard Fenn, being in 
the cuſtody of the mar- 
marſhalſea 


he brings 
his ſuit, &c. pledges to 


Forms of the e Courts. 


inal G. p. 
FEE Ri. Form of a de- 
chard enn, late of claration in caſe. 


Maeſiminſter in the ſaid 


county, yeoman, was at- 


tached to anſwer 7abn 


Denn in a plea of treſpaſs 


on the caſe; and where- 


upon the ſaid Jobn, by e 2 


S. B. his attorney, com- 
plains, For that uubercar 


ok to the end); then 2 
erefore the ſaid 


ſaith, that he is in ray 
and hath ſuſtai N 
e to the value of 


da. 
pry 'and 2 


brings his r &c. 


+ 


are e uſually entered on the bill or 2 Wile. 143. 


„1 pledges 
e e in actions by bill) at the end of the 4 & sann. C. 16, 
concluſion, . 288. a. 4 1nft. 180. the want 


1 of which is not cauſe of 3 at this day. Vide _ 
Fort. 330. Barnes, 163. "ps Temp. Hard. 315 
1 1 Wils. 226. 
In the K. B. by bill, addltion of the defendant is 
not nec » for the declaration is not founded 


= an original, and therefore not within the ns I 
\ 5. C. 5. if 

By the common law, no -perſon was entitled ro 
bring an action until he had firſt found pledges to 
proſecute his ſuit, who were real perſons ; but 


wildom and experience have found it neceſſary to 
F 2 5 | excuſe 


fault, . The Daun ines of wit. Richard 
in K. . the cuſtody of the . cou 


o 2 N } 


Forms of ihe Courts. 


excuſe the finding of real pledges, and n 
the fictitious names of John Doe and Richard Roe 
are uſed inſtead of real pledges ; and in the pro- 
xenon, N bill in the king's 3 and common 


pleas, 8 ad ip e cxcheguer: tious 
e pledges 


ſtood ſecurities to anſwer the fine to the king on 
| the original, and 95 ſuch rs as he 2828 
or tenant, ſhquld put to in all real and 
. After warde V were wy eel is cet 
ons. 


The plait tick has his eleion to name the' 5. 
ſondant of: the place he was lately commorant in. 
gar. N e e e ai | | 


Wen, to 
ou late 
in the ſaid 
ny,  yeoman, was 
ſhal of the marſhalſea, of attached to anfwer Joby 
our lord the now ki Denu in a plea, __ 

before the ki iofels foro with force and 
Ar that the ſaid Richard at | | 
eo the end of the degla- 
— then conclude other” | 
thus, And other- John there did, to th 
to the faid Fohn then great damage of the faid 

| and there did, againſt 75 and againſt | 


oats; = 


Richard Penn, of 1 ftminflr 


„ herefore-he 
brings bis ſuit, &c.; add, 
ab, to proſecute. 


3 the-faid ava there did; a 
the peace of our 22 now king, &c. 
ſore the id) ſaith that he is injared, an 

fuſtained eto N . you 50k _ deere 
9 kis ful f 


indi. 
* S 


— 


S 4372 


render to Bi 


DSL S 8 Q- @ Arn 


Forms of 1 Courts. | 


An itr al 


GH 1 ils. 120. 
e 


is the Arn 


* B. Orbit, to 


Duc lains 


of chard Fern, t be ng in 


a 1 0 y of 14 ſheri 
e coun 57d, 
by virtue of 74 ere 8 


piac, Mur ies capias, as 
© writ is) iffuing "out 


of the court of our r off 4 


the « 
| 8 94 5 . again oy 


Richard at the 


jFoit 


2e meriff 
; it was held 
to fay, he ws in cuſtody at the plaintiff's ſuit... 


tache 


Deni in a ple of ba 
writ of Jatitat, (of 4a 


5.8 and M. e. gn 22s it js The declaration 


925 an babes corpus, and fo Ea over 16 


4 marſhal, and chen to « declare Saint him Les, 


plaintiff fob e that the Fare was In debt. 
0 f £ ina plea thathe | 


that it was as much a 


Aang 
Rithard 72 


Dia. 


by, 


* 


„ any ri- E bill in the 
ae ined in priſon, by v firs e 2 72 or: „er 
JI -acels. i ued out o by 8 of kt ſoner, to | 
ſhall be a alledged in cuſtod K TIE whoſe cuſto- 
e of ory franc, e other pert, ken 27 rn 
return and execution of writs, fach pr. rifoner * 
be at the time of ſuch declaration, 5 virtue o 
the proceſs of the ſaid court, at the fuit of the 
plaintiff ; which allegation ſhall be as good _ 
effectual to all inteats and purpoſes as if ſuch 
foner or N Were in cuſtody of the mat * 
If it does hot alfedge, either expretely of bj 2545 
a at Whole fuit the deferidanit is in Cul ody, it 
Vik. be bad n 4 general murrer, Wii 22 4 
1 Wik. 116. K. B. Id. Ray. i368. 
ris v. Watkins, 
Before this Ratate, tere could be no d else Before this 
in the court of King's bencfr ag Ant a defendant iñ x far, ſt 
the cuſtoch of 4 ſerif, and The practice was to pare. — 


| 6. wit, Againſt a 
em, late of 


ſoner in "I 


meter in the ſaid of 3 ſheriff in 


count; 


» Yeoman, was at- 
to Alec er Toby 


paſs on the caſe; 
e the (aid Jh 
Daniel mil bis at- 


kane, complaiis, For - 


that tuhereas, | 
The allegation in the 
declaration by * is 7 


nec 


rms of the Coutts. | 


| fait of the ſaid John, and nect where the 

returnable before the ps . Woes by bill 

king himſelf on Monday of Middleſex or _ latitat; 

next after eight da 8 of if the proceeding de 

St. Hilary, of a plea of y original, the ancient 5 

. treſpaſs on the caſe, 425 form is adhered to in 
that Whereas.” e both courts. n 


i Del. 


A declaration in abt is rounded upon a ET, | 
or judgment, or contract; therefore, in all actions 
of debt, the declaration muſt ſhew the certain ſum 
' demanded + and if the contract is contingent, or de- 
pends upon divers ' particulars, the declaration ſhall 2 
demand a ſum certain. 

If the declaration be upon ſeveral bonds or con- 5 
trad?s, what is due upon both, ſhall be demanded 
in one intire ſum (4). Telu. 81. 3 Leon. 119. "IFie : 
be for the arrears of an annuity, it muſt be for ſuch _ 
a ſum without ſaying de annual; redditu. Yelv. 208. 
In debt for 60/. Flemiſh moricy, amounting to 200. 

Engliſh,. the court held, that the debt ought to be 
5 anded by a name known; for the j jugs, are 
not appriſed of Flemiſh money, nor could the 
ſheriff know how to lev the money in Flemiſh, 
Raſteil v. Draper. Yelv. 80; 
f the contract be for foreign coin the ſafeſt way, 
is to declare guod reddat 201. certain, or whatever. 
, other ſum, and then ſhew the contract for ſo much 
, .. foreign coin, which amounts to '20/. of lawful - 
money of Great Britain. 2 Cre. 88. As. 7 75. 
| | EE 5 ent band b 
5 a man binds himſe in a bond to pa 
| * much Fimiſb money, &c. the plaintiff may ge 4 352 
quod reddat, fo much as it amounts to in us 
coin. 2 CM. 617. Ton. 6g. 
Ide. declaration, except if be Fr or againſt extclis 
fers or admin: ferators, is in the debet and detinet. | 


76 


» 
by 


(4) This means the penalty of both betde.” | 
ann 2 


85 5 


B. 8 Miudleſ⸗ 
* Denn complains of Richard * 


chard Fenn, being in 
the cuſtody of the marſhal / 
of the marſhalſea, of our 
Jord the now king, be- 


fore the king him i, of 


in the ſaid 
re, vas 


 Weftminſter * 


county, eſquit 


ſummed to anſwer = 


Denn in a plea that he 
render to the ſaid John 


a plea that he rerler d 500l. of lawful mone A 


him 500l. of lawful mo- 


ney of Great Britain, 


which. be owes to, and 


unjuſtly detains from 


him, Sec Ke. For that where ' 


en Et. is the ſaid Jobn 
mis damage of roll, and 


therefore he brings his 
ſuit, &e. a 0 gee: mo 


of Great Britain, whit 
he owesto, and unjultly 
detains from him, and 


Beg 772 the ſaid Jobn, | 


his attorney, 


x plains, That where- 


as, Ac. wherefore the 
ſaid John ſaith he is in- 


* 


* ” 
de 7 
, — 
2 


„ to Wit. The form of a 


general declara- 
'lits” of _ in mh in 


* and hath fuſtained © © | 


to the value of 1 

10k and therbfore he bring⸗ his by an 1 | 
In general, the reaſon why the damag ges are not 
li higher is, that, in actions on bond, the in- 


tiff always recovers the penalty with 17. . 
for jr he de detention of the debt, which carries the- coſts 
zmento, But if you go for more ages 


W the penalty, then you may lay the da | 
as high as pleaſe; for there are caſes n which 
the gg may | recover on bond beyond the | 


The penalty af a wad: is merely a ſecurity; 
"and where it is not ſufficient, the plaintiff may re- 
cover damages as well as the penalty. Lord Man- 
feli. Trin. 6 Ges. 3; So ſtated by Mr. J. Buller 
in 2 Term Rep. 388. | 
Debt on a bil abligntory for 684 conditioned to 
pay the third part of the coſts when taxed. ' The 
* prothonotary taxed gol. for intereſt and damages 
| for detaining the debt, and judgment was there 
; given, that the plaintiff ſhould” recover his debt, 
and gol. for his damages, by reaſon of the deten- 
tion; and on error brou t, it was held that ſuch 
damages might be afleſed "2 2 Saund, 106. % 
) | | 


W La 


a AM 


In Dae, v. Price, debt was bra he cas — 
* # penaley of 149% a pill was 
Cer} nd it was referred to maſter to compyt 
te principel; intereſt and caſts, which he camput 
5 e e b bee e 

$; N. Wes -.4 nc 
Buller in 2 Term Rep. 386. 


1 40 1 Church, in which — the © 
. E — TN 
damages, Vide Do 0e i 


IH White Yo 
e 
Debt on judg- 12 ion brought on 6. Jude, the 
n jury may exceed the 9 by giving 
5 Mas pro detentione 5 oh 1 15 cafe, 
1 ma s beyond the ordinary ſum of 5 
Certainty of IN pin i F and 2 have the Ge mac ao 
If a perſon 3 


| claims by deed 10 3 5 . of 8 00s Es 

or bond, hemuſt the ſhewing the. — in court out 

make profert, 95 10 judge — 2 the deed be good. 99G 
3% 4% C. Lit. 35 . 80 « F 4908.92 

be muſt ſhew. the the bond. 3 


— "Longs, © Jahn Dan. | Et e 
„ complains. 1 K Richard ehard Fenn, lata of He 
| Fenn, being in the cuſ- din, Fur ae 72 
tody of the marſhal of. .mongd to obs 
the made. b 0 our Denn e de ths 


lord keep 


led the now ki 
fare the king hoe Fit of - 
2 plea of breach of cove- 


nant, 


&c. to the ſaid John 


his damage of Sal. and 
deer be hri kN 


Lal ker. lele N 


Far that whereas 


by a certain indenture, 


Forms of the Courts. 


keep wich him the cove- 


nant | made between 


chem, according to the 


farce, form, and effect of 


whereupon the ſaid Jahn, 
by J. S. his 3 


2 Far 
reas, 


a certain indentute ; and 


by à certain 
52 b: 


41 AGM of iovekkne founded on a deed, the 
plaintiff muft make profert of the deed. 


K. B. Londony to wit 
bn Denn, c ang 84g 8 
hard y nay 


* cpa Ren 11 
marſhalſea of our 
K the now kin be- 


fore the king himſelf, of 


@ plea of breach of co- 
venant, For that whereas. 


K. B. London, ff. 


px Fenn, being in the 
cud A, e marſhal of 
ea of our 
= the now king, be- 
fore the king himſelf, 
of a plea, For * 
wher, $i 


* 
Eras, 


complains o ” 


London, to wit. Ri- 
chard Jenn, late of Con- 


don, n was ſum- 7 


moned to anſwer Jabn C. > 
Denn in à pleas that he 
keep with him the. cov 
venant made between 


whereas, 


"Londen, to wit. - Ri 
chard Fenn, late of, &c. bill. 
yeomany Was „ 


to anſwer 7 
a plea, that he render to 
the ſaid Zobn à reaſona- 


For bags of 

covenant in an 
indenture of 

charter party in 


them, according to the 
force, form, and effect 
PO h IE ED off tale”, 
er and whereupon the fai 
7. &. bis attorney, e That 


urs 
— by 


In r LA 


ohn Denn ef 


ble account of the time 


in which, he was the 
bailiff of the ſaid John; 
and whereypen the ſaid 


; attorney, complains, That 


5 8 Up to wit. Richard Fenn, late of Londen, The like 1 


yeoman, was ſummoned to anſwer John Denn 


account 


plea, that he render, to the faid * a reaſonable 


of a defendant ag 


ſurviving bailif 


of the plaintiff 


by original. 


by Forms of the Courts. 


| account'of the time in which he, and one 8. 8. 
now deceaſed, and whom the ſaid Richard hath 


ſurvived, were the bailiffs of the faid 


Fohn, -and 


_ thereupon. the ſaid John, by F. K. his — 
CO . 28 | 


1 wit. 
Din complains 
chard Fenn, being in the 
cuſtody of - the marſhal 
of the marſhalſea, of our 
lord the nom king, be- 
fore the king himſelf, 
o be ren- 
derer to the ſaid John a 

FCebrtain bond, or writing 

obligatory, which he un- 

juſtly detains from him, 
For that whereas. © 


John 


Ri- 


EQ, p. 2 to wit. 
Riot Fauna of Lon, 5 
don; was ſum- 
moned to anſwer John 


Denn in a plea, that he 


render to him 2 Nee 


bond or wri 

tory, vac ar 127 
detains from him; ard 
whereupon the ſaid John, 
by J. S. his 1 


whereas. 


If the aftion be for a * containing Fe hat 


2 then ſay, of a plea that he render to the 
faid John a certain box, with charters, writings, and 
other muniments therein contained, which he unjuſt- 
ly detains, &c. If it be for a nate, or bill of exchange, 


or leaſe, or other indenture, name them ſpecifically. 


10 ads e London, fl. John Denn 
y on a mutua- complains 
oO Or being in the cuſ- 
| tody of the marſhal of 

the marſhalſea, of our 

lord the now king, be- 

fore the king himſelf, of 


If on a warrant à plea, that he render to 
of attorney 


ven without a 
2 ede gun lawful ' money of Great 


thentioned in the Britain, . which he owes 
body of the wvar- tO, and unjuſt] detains 
from him, 

whereas, cs 


rant. ] 


or that 


 'Richard 


the ſaid John 1001. of 


C. B. London, Ml. Ri- 
chard Fenn, late of Lon- 
don, merchant, was ſum- 
moned to anſwer 705 
Denn in a plea, that he 
render to him 100. of 
lawful money of Great 
Britain, which he owes 
to and unjuſtly detains 
from him, &c.; 


. whereupon the ſaid John, 


by J. K. his attorney, 
labs, © Fer that 
whereas, os: LDL 


W 1 ww 2 3 1 * 


„ 
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Privilege is an exemption from ſome duty, 
burthen, or attendance, to which certain perſons 
are entitled from a ſuppoſition of law, that the 
ſtations they fill, or the offices they are engaged 
in, are ſuch as require all their time and care; 
and therefore, without this indulgence, it would 
be impracticable to execute ſuch offices to that 
advantage which the public good requires. _ 


All peers, without any diſtinction as to degree or Peers. 


rank, are entitled to privilege; for they are obliged 
to attend the ſervice of the public, and are always 
ſuppoſed amenable, and te have ſufficient property 
to anſwer in ſuits and actions brought. again 
them; and, on theſe grounds, are not to be ar- 
refted or molgſted in their perſons. A peereſs by birth 
is entitled to privilege; ſo is a peereſs by mar- 
145 and that as well during the coverture as after. 
4 In 

by marriage, ſhe Joſeth it if ſhe marry under the 
degree of nobility (e). Co. Lit. 16. b. If a ducheſs 
by marriage marrieth a baron of the realm, ſhe re- 
maineth a ducheſs and loſeth not her name, be- 
cauſe her huſband is noble. id. This privilege 
formerly extended to” abbots, as it now does to 
biſhops, members of the convocation, and members 
of the houſe of commons at this day, 


1/1. 24. Dy. 60. 2 In/t, 50. But if ſhe gain it 


The ſixteen elected peers of Scotland ſhall have all peers of Sc 
the privileges of the peers of parliament of Great land. 


Britain; alſo all the reſt of the peers of Scotland 
{hall have all the privileges of the peerage of Eng- 
land, except ſitting and voting in parliament. Stat. 
5 Ann. c. 8. 2 Sir. 990, © oo 
In all civil cauſes theſe perſons are not to be ar- 
reſted, but may be proceeded againſt by original 
writ or bill, Cow. Rep. $45. in the king's bench, 
and by bill in the common pleas; and to compel an - 


(e) Si mulier-nobilis nufſerit ignobili-deſinit efſe nobilis. 22 H. 6. 52. 
z appear- 


4 


Members of 
parliament. 


appearane 
tringas. Stat. 10 Ges. C. 50. 


Clerks of che 


ot 


Serjcantd. 


Attornies. 


When he 15 
plaintiff. 


/ 
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e, the proceſs is by ſummons and di- 
Members of partiament ſhall have the like pri- 
vilege of parliament, and therefore they cannot be 
arreſted in civil cauſes, but may be proceeded againſt 
the fame as peers. 
The officers, miniſters, and clerks of the courts in 
Weſtminſter- Hall, are allowed patticular privileges 
in reſpect of their neceſſary attendauce on _ thoſe 


.courts : they are regularly 10. fue, and be ſued in the 


courts they reſpectiuely belong to, and cannòt (except 


in certain caſes) be impfeaded elfewhere; which 


privilege ariſes from à ſuppoſition of law, that the 
DAG s of the court or their client's cauſes, 


would fuffer by their being drawn into any other 


than that in which their perfonal attendance is 


re uired. 2 Taft. 551. 4 Inft.71. Vaugh. 1 5 


It is be 8 | 4 we! UN . 0 91 
ed gina writ, and not by bill. 7. Gt 
low Baru 266. al e 5 
Attornies have privilege not to be ſued in any 
other courts, except thoſe in which they are ſworn 
and admitted, becauſe of the prejudice. that ma 
accrue to the buſinefs of thoſe courts in whic 


_ their attendance is required; neither are they to be 


held to ſpecial bail, becaufe they are obliged to 
attend, and therefore are prefurned to be always 
amenable. 2 Leo. 256. When he joins, or is 
joined in the fame action with others, he is not 
privileged. Vent. 298. Dy. 277. 2 Roll. Ab. 279. 
So if he join in a bail bond, but he muſt be ſued 


_ Jointly, 


When an attorney is plaintiff, he fues by at- 
tachment of privilege; and is ſued by bill, 4 721. 
71. 99. 112. In the exchequer when the plaintiff 
is privileged, the ſuit is by gue minus; where the 
5 is privileged, the ſuit it by bill. 2 Salk. 
54 | 


# 


Judges, protho- The judges, prothometaries, &c. of the court of 


potaries. 


C. B. are not ſuable by original, but by bil only. 
2 Mod. 297. 3 Leu. 398. 3 Salt. 283. pl. 8. | 
- — : : 5 ; t 
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ſball not plead his privilege ; for the attendance of 
the plaintiff is as neceflary in his court as the de- 
fendant is in his, and therefore the cauſe is legally 
attached in. the. caurt where the plaintiff is an 


officer, Ar. Privi. pl. 40. 
If both plaintiff and defendant be attornies of the If both be at- 
fame caurt, the filit muſt be by bill. 2 Str. 1099. tornies. 
If an attarney of the tiag s bench ſue an attorney When may ſue 
af the C B. and centrariwiſe, he may ſue out an by ,h ent. 


attachment of privilege, and hald him 0 bail. | 
Barnes 441. 1 Black. Rep. 1 


When an action is fred by the king anni a When by the 
privileged: perfon, the defendant ſhall not have pri- King. 
| rleges for privilege i is not good againſt privilege. 


1. 7. 


to wit. 


earl af of a ſummoned to anſwer 
plea af treſpaſs on the Fabn Denn 
caſe, For that: whereas,, treſpaſs on the caſe; and 


(add, pledges). 1 2 ary 1 nthe ſaid Jahn, 
his attorney, 
complaing, Far thas De Fees Se. 


fac it being a Contempt. 00 charge a. peer 
with any ſpecies of fraud; and proceſs at the: 
end of the bill, W . 


parliament, (which ſee N an). The form of 
tbe declaration by lll in the king 3 is an exact 


copy of the bill. 


zug ddl „ to wit. ages to wit. The like by orĩ · 
. ms John Daus complains-of Richard: Fenn, late of ginal in X. B. 
q ag pre of Char- Weftmin 4 in the ſaid 


ing privilege 


parlia- 9 ſquire, (having 
ment) privi- 


der rule, that there can 3 privilege 
privilege: ſe that if an officer of againſt privi- 
ane caurt, ſues an officer of another, the defendant lexe. 


| Middiee . 915 Mit. nba 3 
hn Dern complaina of John earl of B. was Dees inX.8 


M. B. In the common concluſion. to a bill or 2 to 
leave aut the wards, « but cantriuing chargg.s pact 
dnlently intending to deceive. and defraud. the it * 
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ment) of a plea of treſ- privilege of parliament) 
paſs on the cafe, For was ſummoned to anſwer 


that whereas, Se. add, Denn of a plea of 

pledges. __ _ - treſpaſs on the caſe; and 
* whereupon the ſaid John, 

by J. X. his , complains, For that whereas. 


Prayer 


A 


= 


of procel; words ſuit, Ac. add theſe, * And here 
*  robeuſedagainſt John Denn prays the 2 of our 


NM B. The * words muſt be left out in the 


king, accarding to the 
made and provided, 


bon of the declaration as againſt a peer of the 
and at the end of the concluſion after the. 


the 
rd the hw 
orm of the latte in ſuch caſe 


be made to him thereupon, and 


it is granted to him, c.. 
The common pleas differ in the A of the bill, 
thus: wr 5 


| | Againſt a member in 3 
| Bill againſt a To the Juflices of our To the juſtices of 
f Peer in the C. T. ird the king of the d the hing A the 
| becch. | — 
| Middleſex, to wit. Middleſex, to wit. 
5 Denn, by S. M. Fohn Denn, dy S. M. 
is attorney, complains his 2 complains 
of C duke of B. (f) in of Richard ann eſquire, 
a plea of treſpaſs on the (having privilege of par- 


Progersf proceſs 


Wied to pay, &. 80 of = ma: gui, carl, or viſeount 


caſe, For * whereas. 
to wit, &c. then ſay, 
« and hereupon the "we 


John prays proceſs 0 


lord the king. Ade tba 


to the form of the flatute 
Sc. 7 be 2 fie him 
thereu and it is 
granted tz bim, &c.” 


add, pledges to proſe- 


cute. 


hament) in a plea of 
treſpaſs on the caſe, — | 
that whereas, to wit, &c. 


ur © and hereupon wt of 


John prays the proceſs 


our lord the king, accor 


ing to the form of 4 


HRatute, c. to be mad: 


" him thereupon, and it 
ranted to him, &c.”” 
add, piedges to proſecute. 


If) eee ee ee as that 


the duks was indebted, and that the ſaid dle undertook e 


t The 
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The declaration in the common pleas begins 
with a memorandum. of the plaintiff's having ex- 
hibited his bill, the ſame as a. declaration againſt. 


an attorney (which ſee hereafter). 1 
| Michaelmas Term in the 34th year of the reign of 
king George the Third. LN 


K. B. Middleſex, to C. P. To the juſlices of Bill again an 
wit. John Doe complains our lord the king of the rn... 
of Richard Roe, gentle= bench 3 N 
man, one of the attornies _ Middleſex, to wit. 
of our lord the king, be- John Doe, by S. M. his 
fore the king himſelf, attorney, complains of 
preſent here in court in Richard Roe, gentleman, 
his own proper perſon, one of the attornies of 
of a plea of trefpaſs on the court of our lord the 
the caſe, For that where- King of the bench, pre- 
as. At the end ſay, and ſent here in court in his 
therefore he brings his own proper perſon, of a 
ſuit, &c. add, pledges plea of treſpaſs on the 


to proſecute. caſe, For that whereas. 
Fg mY At the end fay, and „ 


therefore he prays relief; &c. add pledges. 5 
If an attorney ſues by original writ, he waives his 

privifege, and muſt make an attorney for him. 

The declaration in the king's bench is an exact Declaration. 
copy of the bill, but the common pleas always adi 

a memorandum of having exhibited or filed the | 
bill preceding ; becauſe that court — ee an ap- 
peatance to * entered by the deſendant, and in 

default, a forejudger may be ſigne dx 


: Mechaelmas Term, 34 Geo. 3d. po | pie 
Middleſex, to wit. Be it remembered that on Declaration in 
the 6th day of November in this ſame term, John gucneg alt an, 
Doe, by S. M. his attorney, came here into court * 
and exhibited to the juſtices of our lord the king 
here, his certain bil againſt Richard Roe, gentle- 
man, one of the attornies of the court of our lord 
the king of the bench, preſent here in court in his 
5 8 EY Þ . Proper 


- . 
5 


Form of a bill 
for anattorney. 
in the X. . 


agdinft x bm 


ene at d c. 5 


ties and 3 
tornies and IND miniſt 
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proper perſon, the tenor of which ſaid bill follows 
in theſe d to wit: To the 


of our lord 
the king the bench. / Mullen, o e 
of the bi | 2 8 3 tis 
* Midi to wit. An ie che 


John — 3 
one of the atternies of 


the court of our lord the 
king, before the king 
himſelf, being, acoord- 
ing to the liberties and 
privileges of the ſame 
court, uſed and approved 


in the ſame, from 


time whereof the me- 


mory of man is not to 2 
the contrary, prefent 
here in court, in his pro- 
Pat 2 8 2 


ſhal, &c. of 2 plea, For 
that whergas.. 


common — ſues al- 
ways as Loyd 0% 
unprivileged perſons 


attachment of privile => 


and the declaration i is a8 

follows: 2 
Adler, to wit, 

1 Fenn, late of 
1 in the — 


count 
— cached by * of 


our —_— the king of 
privi iſluing out 
the court here, to an- 
ſwer to John Dem 

of the attornies TS the 


court. of our. lord the. 


king of the bench here, 


according to the liber- 
of the ſame court, ſor ſuch at- 
ers of the ſame bench, 


time out of mind uſed and approved of in the 


ſame, of a plea of Wer 
ohn, in his proper perſon, 
complains, That. whereas, 


whereupan the faid 


| cute. 


Bill for an at- 


wir. bn Donn, 
man; one of the attoraies 
of the court of our lord 


Kk. B. Ilha, to 
gentle- 


the leing before the ny 
himſelf, being, acc 
ing. to the —— and 


8 of the fame 


* court 


on the caſe, &c. and 


r 


C. P. tithe 
ur rt the let 
bench. 


Suro to vn 
n Denn gemtleman, 
one of the attormes of 
the court of our lord the 
king ef ths: bench, be- 


wa K 
E 


the memory of min is 


preſent here in court in 


his own proper perſon, 
complains of Richard 
Fenn, gentleman, one of 


the attornies of the ſaid 
court of our ſaid lord 
the ws before the 


king himſelf, preſent here 
alſo in court in his own 
proper perſon, of a plea 
of treſpaſs on the caſe, 
For that whereas, add, 
pledges. | 


be dickition in the C N. ill ba: the he 
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court uſed and approved ing, according to the 

of, from time whereof liberties and privileges of 
| the ſame court uſed and 
not to the contrary, approved of, from time 
whereof the memory of 
man is not to the con- 
trary, preſent here in 


court in his own proper 
perſon, complains of 


Richard Fenn, gentle- 
man, one of the attor- 
nies of the ſaid court of - 
the ſaid lord the king of 
the bench, preſent alſo 


here in court in his own 


proper perſon, For that. 
whereas, add, pledges. 


as in the farmer one, with a memorandum of the 


bill being filed or exhibited, and /ating both to be 
attornies, the ſame as in the bill. SH. 
If an action be commence 


muſt ſue by 82 or prochein amy, as the 


court pleaſes, 


N 
and a general rule to proſecute and defend all ſuits 


will be ſufficient. Str. 304. 


wit. John Denn, by Ri- 
chard Roe, (who is admit- 
ted by the court of our 
lord the king, before the 
king himſelf here, to pro- 
ſecute for the ſaid Jahn 


Denn, who is within the 


age of 21 years, as the 


next friend of the ſaid 
John Denn) complains 
of Thomas Fenn, being 
in the cuſtody of the 

| marſhal 


d by an infant, he Infants. 


C. P. _ London, Al. Declaration 
Thomas Fenn, late of Lon- an infant. 
don, yeoman, was attach- | 
ed to anſwer John Denn 


in a plea of treſpaſs on the 


caſe, and whereupon the 
ſaid John, by 12 

Roe, (who is admitted 
by the court here to pro- 


ſecute for the ſaid Jahn 


Denn, who is within 


the age of 21 years as 


the UN friend of the 


ſaid 


ichard 


381 Py 
1 7 


by 


1 95 8 
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marſhal af the marſhal- 
ſea of our lord the now 


_ faid 
| mage of 50l. and there- 


fore he Gio s his filth 
e tices 


55 


ſaid i 
| plains, Por that whereas, 

king, before the king 
bike of a plea, For 


that whereas, &c. to the 
John Denn, his da- 


fore the ſaid 


Fobn Denn, 55 Sa 


where- 
John Denn 
faith, he is Wied and 
hath ſuſtained damage to 
the value of Sol. and 
therefore he brings his 
ſuit, Ke. | | 


&c. {tothe end); 


aint 15 infant, the plaintiff may 


decir x againſt him as againſt another perſon ; for 
if he is not chargeable in reſpect of infancy, he 
may plead * he is * 4 * bis guardian. 


07 Corporations 


Gee are of ſeveral natures, all of them 
inſtituted for the better government of a people 


combined together, and living under a regular 
ſyſtem of laws. 10 G. 29. 5. 
gate, and Give 


Meg corporations ſome are ap, 
are. ſole. Corporations - aggregate conſiſt of many ' 
5 united into one ſociety, and are 
oe by a perpetual ſuceeſſion of nit * ſo as 
to continue for ever; of which kind are the 
mayor and commonalty of a city, che head and 
fellows of a college, the dean' and chapter of a 
cathedral. Corporations: ſo/z conſiſt of one perſon 
only, and his ſacceſſars, in ſome particular tion, 
who are incorporated by hw, in order to give them 
ſome legal capacities and advantages, particularly 
that of perpetuity,' which, in their natural þ $, 
they cor not have bad. In this ſenſe the king 
is a ſole corporation; ſo is a biſhop, fo 45 ſome 
deans and prebendaries diſtinct from their chapters, 

and ſo is every parſon and vicar. G. Lit. 43. 
The names of corporations are given of neceſſity, 
1 * N were, the very tn] 
i- 


— 
* 


* 
Ee 
2 
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ate for the' it is the will of the king 
that erects them, yet the name is the knot of their 


combination, without which they eoul 


d not per- 


form their corporate acts; for it is no body to 
plead, and be impleaded, te take and give, until 
it hath got a name. 10 Cy. 28. 2 Tf. o. 

Corporations aggregate may fue in their own name; 8 


by an attorney appointed under their ſeal, and may aggregate may 
proceed by latitut, capras, We, but if they be | 
it muſt be by original writ, and for want of ap- but if fed, muſt | 


- ſue by bill; 


pearance_ may be diftrained. Cs. Lit. 66, I 339 


faid the fummons ſhould be ferved on the 
or other head officer. Sy Rep. 


Nor, 


Caſ. 206. IH no appearance, a ks ringas fees, | 
whereby the ſheriff may diftrain- ths . and 
goods vrhieh eonſtitute * common ſtock of 


corpo- 
ration. 1 Vent. 51. Shin. Rep. 27. If Thave If If neither lands 


ace lands nor goods, it is ſaid, there is no 

by compel them to appear, 1 Fern. 122. but 
— in parkiament, 1 Chan. Caſ. 204: for it is a 
rule, that, for a public eoneern, the ſheriF cannot 


135. 


A cor poration aggregate cannot be outlanted. 38 
3 Fe, 3. No attachment lawed. 115 


10 CG. 147 45 


train any private perſon who is a member of the 
| corporation. x Veni. 357. Gn 85. Nu Ad. 


lies againſt a corporation, Naym. 152. nor can be 
declared againſt * in euſtody of the marſhal. 


6 hu. 183. 


Ray. 79. 
They muſt ſue by their name of incorporation, M Muſt ſue by 
Wa, 666. and . the name of e 


rporation. Mia 


"4 is ation mall be tried by his name of Solecorporation. 


baptifm, Bog Bo muſt always ſhew quo! * he is 


ſeized: | 2 Len: 68. Dy. 86. 5. 
I a corporation de de nee it 


de p 


ended, 
but only in abatement; 26 H. & rs. Bind: gl. bg. 


Miſhomer. 


Lade to Wit The 'C: P. Loud, to wit. . For the corpora: | 
. r of, WE. tion of Lane 


3 


” 
0 
* 
T8 
Wy 
x 
k 
1 
1 
1 
de 
k 
ol 


and citizens of the city 


of London, complain of 


John Roe, being in the 
cuſtody of the marſhal 
of the marſhalſea of our 


lord the now king, be- 


fore the king himſelf, 


of a plea of treſpaſs on. 


the caſe, For that where- 
as, &c. to the ſaid mayor 


| E 
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was attached to anfwer 
the mayor and commo- 
nalty, and citizens of 
the eity of London, in a 
plea of treſpaſs on the 
caſe; and whereupon the 
ſaid mayor and commo- 
nalty, and citizens of the 
ſaid city, by J. S. their 


attorney, complain, For 


and commonalty, and 


For the ſtation- 


ill in debt in 
X. B. 


bi 's company by maſter and wardens, or 
guardians and commo- late of Cambridge in the 


that whereas, c. where- 
fore the ſaid mayor and 
commonalty, and citi- 

zens of the faid city, 

fay, they are injured and 

4 | | have ſuſtained damage to 

the value of 50/. and therefore they bring their 

SE: EE; - | | 


citizens of the ſaid city, 
their damage of 5ol. and 
therefore they bring their 
ſuit, &c. add, pledges. . 


7 


| London, to wit. The C. P. Cambridgeſbire, 


to wi t. Gerrard Herring, 


nalty of the myſtery or ſaid. county, draper, was 

art of ſtationers of the ſummoned to anſwer to 
city of London, complain the mayor, bailiffs, and 

of John Hunt, being in burgeſſes of the city of 

the cuſtody of the mar- Cambridge, in a plea 

ſhal of the marſhalſea of that he render to them 

our lord the now king,  50/. of lawful money of 

before the king himſelf, Great Britain, which he 

in a plea that, he render owes. to and unjuſtly 

to them 100/. of lawful detains from them; and 

money of Great Britain, whereupon' the faid 

which he owes to and mayor, bailiffs, and bur- 

| a N unjuſtly detains from * by Richard Fenn 
5 ? them, For that whereas, their attorney, complain, 
1 c. to the damage of That whereas, c. to 
the ſaid maſter and war- the damage of the ſaid 

dens, or guardians and mayor, bailiffs, and bur- 

hat 44.» ©, 4. commonalty” of the ſaid fes of 100/, and there- 


"i . S PETE. 


_ myſtery 


genes 
on es 
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nyſtery or art of ſta- fore they bring their 

. reif ef fig: Ke 

S rand he de my nfs = 

therefore they bring their ſuit, ac. 
Oxfordſhire, ſſ. The mayor, bailiffs, and com- Againſt a cor- 

monalty of the city of Oxford, were ſummoned to poration. 

anſwer John Denn, in a plea of treſpaſs on the caſe; | 

and whereupon the ſaid John, by Richard Rae his 

attorney, complains, For that whereas. OE 
In proceeeding againſt the hundred on the ſtatute a,,;ng the 

of hue and cry, the plaintiff muit ſue by original in hundred on 

the XK. B. as well as in the C. B. for the inhabit- ſtature of hue 

ants of a hundred cannot be in cuftody of the mar- and cry. 13 El. 

ſhal, 3 Keb. 120. 4 Med: 296. 2 Saund. 375. and 

to be teſted forty days after the robbery, 2 Leon. 12. 

If ſeveral are robbed, they cannot join, except where 

they be joint owners of the money ſtolen. | Dy. 370. 

LEJ ae Pi Cs ey 

 _ - Norfolk, to wit. The men, inhabiting in the Declaration 

hundred of Grimſbatu in the ſaid county, were againit the 

attached to anſwer to our ſovereign lord the king hundred on the, 

and to John Whitworth, who ſues as well for our e. ow 

ſovereign lord the king as for himſelf in this behalf, 

in a plea of treſpaſs and contempt againſt the form 

of the ſtatute of hue and cry in ſuch caſe made 

and provided, &c.; and whereupon the ſaid Fohn, - 

who ſues as aforeſaid by Richard Fenn his attorney, 

complains, That, c. (to the end of the declara- 

tion and breach); then conclude thus, To the great 

damage of the ſaid John, and againſt the form of 

the ſtatute in ſuch caſe made and provided; Where 

by the ſaid John, who ſues as aforeſaid, ſaith, he is 

injured and hath ſuſtained damage to the value of 

150l. and. thereupon he brings ſuit, &c. Vid 

The declaration muſt. be againſt the inhabitants 

of the hundred generally; for if it is againſt any by 

name, and all are not named, it is bad. 2 Keb. 

126. Comyn. Digest. 224. title Pleader. The de- | 

claration need nbt recite the original at large, 7 

Rule M. 1654. nor more of the ſtatute than is pers 

. tinent 


3 


= oo antennae ma ry when ng of flat 


$6 | Forms of the Courts. | 
tinent to the action. 2 Leni. 215. The cepy of 
original to be ſerved upon the high conſtable of the 
hundred wherein the robbery ſhall happen, _—_ is 
| to cauſe appearance to be entered. ide the | 
8 Geo. 4. c. 16. 22 Geo. 2. c. 24 and 26.  T 
venire ſhall be awarded de corpore nerve * 
the hundred againſt ne ation is brought, 
29 Ges. 2. c. 1 
Actions qui Actions upon fatute are at the ole aids king 
tam, cc. qnly, viz. by indiftment or information; or at 
the ſut of . e 
N or at the party alm. 
on gui tam * 12 to anſwer the pa 
3 e a as for hingſelf, Gro. Car 
250. or ad re domino * et party 1am : 
Sc. Cro. 256 Jon 261. | 
if by a flatute a penalty be expreſely allotted e 
the party grieved, he alone may ſue for it, without 
ſaying, qui ram, c. So upon _ ſtatute which 
gives the penalty, to the party gr 
If the act of parliament gives a ponaley to the 
If penalty be 8 
given to the informer and the poor of the pariſh, the declara- 
informer and tion may be either © to render to ibe informer,” or, 
„ 1 ſo may the 
ment. 4 Burr. 2018. Frederict v. Look 
1 __— bddbeſex, to wit. Sir Thomas Frederick, Ate 
| nee of Weftminfter in. the. ſaid. county, baronet, was 
[ | er where ſummoned to anſwer to Andrew. Lookup, who ſueth 
; poor is en- riſh of 
titled to a part, as Well for himſelf as for the poor of the 


Sr. Paul Crvent-ggrden in the county of Middleſex. 


$ r ain eee 
1 tte pariſh aforeſaid, and to the ſaid &adrew- who 
ſueth as aforeſaid, the ſum of 31 50l. which he 

owes to them, and unjuſtly detains, &.; and 

r u. the ſaid Andrew, who ſueth as aforeſaid 

S. B. his attorney, ſaich, That, Eo. to the ſaid 


ret, who ſues as aforcfaid, K og: renin 5 
and therefore he ee &. | 


Declaration en 6 | London, ff; Fohn Deus, | e. P. Patong . K. 
u nn chardFenn, late of Landan, 


as | yeoman, 


1 of the Courts. 


28 al for our ſovereign 


lord the king as for him- 
ſelf, complains: of Ni- 
chars Fenn, being in the 


cuſtody of the. marſhal . 


of the marſhalſea of our 
lord the now king, be- 
fore the king himſelf, 
of a plea that he render 
to our ſaid lord the king, 


and to the faid Joba, 


who ſues as aforeſaid, 


zool. of lawful money of 
Great Britain, whieh he 
owes to and unjuſtly de- 
- tains from them, For that 


whereas, rt, to the ſaid 
ere who ſues as afore- 


id, his damage of 10l. 


and therefore he vriggs 
his ſuit, Kc. 


yeeman, was ſummomed 
to atilwer Jobn Dent, 
who ſues as well for our 
ſovereign lord the king 


as for himſelf, of à plea 


that he render to our 


ſaid lord the king, and 
to the ſaid Fohn, who 


ſues as aforeſaid; 50. of 


lawful money of Great | 
Britain, which he owes 
to, and unjuſtly detains- 
from them. For that 


whereas, c.; whereupon 


l Tobey who tata: 
as aforeſaid, faith, that 


he is injured and hath 


ſuſtained damage to the 
value of 10. and there- 


8 brings 820 , 


In actions W general 8 


that the declaration repeat not the ng: writ, but who 


only the nature of the action, as in a plea of treſ] 
and contempt againſt the form of the te. R. 


1654. ſect. 16. 
Wi in us. 


er Fob Denn of a plea wherefore he took the 
_ the ſaid Jahn, and N detained them 


againſt ſureties Zr pledges and 


whereupon the 


ſaid Fobn, by S. U. his attorney, complains,. That 


the ſald Richard, on, &. to the. end of the count; 
then ſay, V bereupon the ſaid Fobn faith, that he is Concluſion. 
injured, and-hath ſuſtained damag 


e to the value of 


100. and therefore he sps, his fuit, &. 


IF cattle and houſhold goods, 


Ls. are taken, 


ſay, of a plea wherefore he took the cattle, goods, 
| _— e oh the yaw zoom" noe u y mend, 


As 


87 


6 wit. Richans' Benn, late of Declaration in 
iney in the ſaid county, was ſummoned to replevin. 


_ -- As this proceeding is by original in both courts, 

the above form will do in either. ng 
Venue where The declaration may be laid in the county where 
_—_ arm or the cattle or goods were taken, or in the county inte. 
| a rer  auhich they ars drove after the tating. F. N. B. 69. 
| 2 Mils. 355. 1 Ye ES ee, 
Declaration The declaration muſt be ſeveral by every one 
nul ber, ho has ſeveral properey, for two perſons who 
have joint in. have not a joint intereſt, cannot join in replevin. 


' tereſt ene Che Lit. 145. 353. „„ 
join. | The taking need not be laid in the place where 
The taking the taking originally was, any other ee where 
7 oe; ” — the cattle when in 1 v - _=—_ 
in pace Where 2 Wilſ. 354. Walton v. Kerſop. Vide 1 Sid. 9. 
Do Tie IE 4 3 = If there is a — taking at fir/?, 
4555 the wrong is continued to any place where the de- 


fendant has them, 2 Vit 355. Wilmot, C. J. 


/ Executor. 


Executors, &. If there be ſeveral executors, all muſt join in the 
77 action, dee e. do not Weben will, 9 Co. 
37. 1 Sid. 449. but when actions are brought againſt 
them, it muſi be only againſt ſuch as adminiſter. 1 
Roll. Ab. aa. 5 „ 
. With reſpect to the forms of declarations by and 

againſt executors and adminiſtrators, where the action 
is upon promiſes made to, or by the teſtator or in- 
teſtate, it is to be obſerved, that where they ſue for 
a thing that is demanded in right of their teftator, 
they are to name themſelves executors or admmiſtra- 

tors, which ſhews a title in them to recover the 

demand; and at the foot of the declaration, they 

are to make a proſert of the letters teflamentary, or 

letters of adminiſtration granted, or the declaration 

will be bad on a ſpecial demurrer: and if they be 

ſued for the debt of the teſtator or inteſtate, the 

5 plaintiff muſt name them executors or adminiſtrators. 

By executor of In a declaration by an executor of an exegutor, 

an executor, *-- - . he 


Asto form of 


* 


Forms of the Courts. 
he ſhould ſet forth, that the firſt executor nga 


the will ; -for otherwiſe he has no ite, 2 Str. 716. 
but it is wa after verdict. 


An executor cannot join in the beine declaration 


a demand by h1s teftator, | and in his own right. os 
1 Wilf. 171. Hooker, Ex. v. ee | 
An executor may bring an action before probate, May "I ac- 
but cannot declare till probate granted; for when he 
comes to declare, he muſt produce his letters teſta· 


e Salk. 352. 


K. B. Lane f. John 
| Di executor of the laſt 
will and teſtament of Ri- 
chard Rae deceaſed, com- 


plains of Richard Fenn, 
— the cuſtody ofthe 


al of the marſhal- 

ſea of 6ur lord the now 
king, before the king 
himſelf, For that whereas 
(to the end of the decla- 

ration), to the ſaid John, 

executor as aforeſaid, his 
damage of 100. and 


therefore he brings his 


ſuit, &c. And the ſaid 
Jobn Denn brings here 
into court the letters 
teſtamentary of the ſaid 
Richard Roe, whereby it 
fully appears to the court 
here, that the ſaid John 
is the executor of the 
laſt will and teſtament 
of the ſaid Richard Roe, 


and hath the . ee RAT 


Went. 34. 


. E E. 
Richard 
London, yeoman, was at- 


tached to anſwer 10 
the 
laſt will and teſtament 


Denn, executor o 


of Richard Roe deceaſed, 


in a--plea of treſpaſs on 
. the caſe; and whereu 
7.8. 


the ſaid John, by 

his attorney, complains, 
For that whereas (to the 
end of the declaration, 


way &c.) then fay, And 


the ſaid John brings here 
into court the letters 


teſtamentary of the ſaid 


Richard Roe, whereby it 
fully appears to the court 
here, that the ſaid John 
1s the executor of the 


_ laſt will and teſtament 
of the ſaid Richard Roe, 
- and hath the adminiſtra- 

tion gains; pi N 


tion thereof, &c. add, pleidats' 5 e 
An executor muſt /hew the letters vines 


the teftator, and the want of it was formerly held 
to be not aided on a general demurrer, Ce. 


Z. ſpecial demurrer. 


10 


Cannot Join a2 
mand of hi 
own with hoy 


. 


tion before pro- 
* but 9 


+ 


on, to , wit. For an 2 2 
enn, late of in * | f 


* ” 
* 


* * 


profert of letters 
teſtamentary 


Fi 


cutor by bill. 


Flix. 5 


Forms of the Courts. 


now it is aided by ſtat. 4 & 5 Am, 


c. 16. and uſt be ſhewn ſpecially for cauſe of 


_ demurrer. 
London, to wit. Fohn 


Denn complains of Ri- 


chard Fenn, executor of 


„ 7 0 * 


Frog | 


E 


By a ſurvieing 
erecutor. 


i 


Profert. 


- 


teſtator q beca 


_ executor as aforeſa 
thereof, &c. 


the laſt will and teſta- 


ment of Richard Roe 
deceaſed, being in the 
_ cuſtody of the marſhal 
of the matſhalſea of our 


5 


fore the king h 
a plea of treſpaſs on the 


caſe, For that whereas. © £ Tk "op 
N B. In this caſe, the plaintiff cannot make 


Richard Fenn, executor 
of the laſt will and teſta- 
ment of Richard Ror de- 


ceaſed, was attached to 


anſwer John Denn in a 
plea of treſpaſs on the 
caſe; and whereupon the 
faid Jahn, by J. S. his 


attorney, complains, For 


that w wt 


a profert of the letters teflamentary of the defendant's 


. 


London, to wit. John 


Denn, ſurviving 
of the laſt will and teſta- 
ment of Richard Roe de- 
ceaſed, complains of Ri- 
chard Fenn, being in the 
cuſtod of the marſhal, 
&c. of a plea of treſpaſs 


on the caſe, For that 


whereas, q. 


that whereas. And he brings 
letters teſtamentary of the faid Richard, whereby 


uſe he has no power to produce 


Richard Fenn, late of, &c. 
was attached to anſwer 
John Denn, ſurvivi 

executor of the laſt wi 

and teſtament of Richard 
Roe deceaſed; in a plea 
of treſpaſs on the caſe; 
and whe 


torney, complains, For 
into court here the 


it ee biene the court here, that the faid 
d one 


ohn, 


James Noe, in the life - time of the 


aid James, were the executors of the laſt will and 


teſtament of the ſaid Richard; and the ſaid James 
being now dend, the fed 


id; and hath the adutifnſtration 


K. B. 


Fohn, by J. S. his a- 


is the ſurviving 


2. wv ©. 3 2z mM z©”S9 ww, ., mw wm ft 


n 9 5 * 


Jabn Denn complains of 
Richard Fenn, \urviving 
executor of the laſt will 
and teſtament of Richard 


Roe deceaſed, | being in 


the cuſtody of the mar- 


complains, That whereas, * 


Forms of the Courts. 
K. B. London, to wit. London, to wit, Ri- Ageinſt a furvi- 


chard Fenn, ſurvivi 


gz - 


ving executor. 


executor of the laſt will 
and teſtament of Richard 
Ras deceaſed, was at- 


tached to anſwer John 


Dena in a plea of tre(- ; 
paſs on the caſe; and 
whereupon the ſaid John, 


by FJ. S. his attorney, 


If the executor of the executor have any goods 
or chattels in his hands, which did not belong to ecutor. 
the firſt teſtator, the executor of the ſame teſtator 


ſurviv ing, wg have action 


the executor for the ſame; for the power of the 
executor who died hit, was determined by his death, 


the other then ſurviving. Sun 


in. 324. 


If two be appointed executors, and the one 


Executar of er- 


ainſt the executor of . 


If ewoappointed 


maketh his teſtament, wherein he nameth. an exe- <xecutors, and 


cutor, and dieth, his co-executor ſurviving ; in this bs __ _— ; 


caſe, the executor of the executor is not to be 
joined with the executor 4 neither in the 
will, nor in ſuits or actions. bid. 


London, to wit. John 
Denn, executor of the 
laſt will and teſtament 
of Richard Rae deceaſed 


bor that whereas... Add, 
fledges; and alſo: the 


profert 


. Fob, executor 


Q. P, London, to wit. For an executor | 


Richard Fenn, late of 
Londen, yeoman, exe- 
cutor of the laſt will, and 
teſtament of Robert Hills 
deceaſed, was attached 


his co-executor 
living. 


againſt an exe- 
in cafe; 


to anſwer Jahn Denn, 


executor 


the laſt will 


and teſtament of Richard 
Rae deceaſed, in a plea 


>. of treſpaſs on the caſe; 


and whereupon. the ſaid: 


; | = Toba, by J. F. his at- 
of treſpaſs an the, caſe, We coals 


torney, complains, That 
whereas, &c. to the laid 
as afore- 

ſaid, 


Againſt the exe- 


For a huſband | | 
and wife, where Denn, and Ann his wife, 
(which ſaid Ann is the 


Forms of the Courts. 
faid, his damage of 5ol. 
and therefore he brings 
his ſuit, &c. add, the 
profert in curid of the 


orgies in curid of the 


etters teſtamentary of 


Richard Roe only.) 


letters teſtamentary of Rich 


London, to wit. Fobn 
Denn complains of Ri- 


chard Fenn and Thomas 


Doe, executors of the 


laſt will and teſtament 
of H. F. widow de- 


/ ceaſed, who was, in her 


life time, - executrix of 
the laft will and teſta- 
ment of R. F. her late 


huſband deceaſed, being 


in the cuſtody of the 
marſhal of the marſhal- 
ſea of our lord the now 


king, before the king 


himſelf, of -a plea of 
treſpaſs. on the caſe, For 


that whereas. 
London, to wit. John 


executrix of the laſt will 
and teſtament of Richard 


Dee deceaſed) complain 


of Richard Fenn, being 
in the cuſtody of the 
marſhal of the marſhal- 


ſea of our lord the now 
king, before the king 


himſelf, of a plea of treſ- 


paſs on the caſe, For that 
whereas. Add, pledges; 


and, profert in * 
4 ! 5 N O 


ard Roe only. 


C. P. London, to wit, 
Richard Fenn, late of Lon- 
don, yeoman, and Thomas 
Doe, late of the ſame 
place, yeoman, execu- 
tors of the laſt will and 
teſtament of H. F. 


widow deceaſed, who 
was, in her life time, 


executrix of the laſt will 


and teſtament of R. F. 


her late huſband de- 
ceaſed, were attached to 
anſwer John Denn in a 
plea of treſpaſs on the 
Caſe, &c.; and where- 


upon the ſaid John, by J. 


K. his attorney, com- 
plains, For that whereas, 


C. P. London, to wit, 
Richard Fenn, late of 
London, yeoman, was at- 
tached to anſwer John 
Denn, and Ann his wife, 
(which ſaid Arn is the 


executrix of the laſt will 


and teſtament of Richard 
Dee deceaſed) in a plea 
of treſpaſs on the caſe; 
and whereupon the faid 
Fohn, and Ann his wife, 
1 N F 0 aforeſaid, 
| S. their attorney, 
Guta For that 

8 whereas, 
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of the letters teſtamen- whereas, &c. add, pro- 
mp PFeͤrt in curigof the letters 
: : teſtamentary. ES 


3 B. London, to wit. { CE. London, to wit. Againſt a huſ- 
John Denn complains of Richard. Fenn, late of band and wife 
Richard Fenn, and Ann his London, yeoman, and Ann executrix in 
wife, (which ſaid Anm is his wife, which ſaid ct. 
the executrix of the laſt Ann is the executrix of 

- will and teſtament of the laſt will and teſta- 
Richard Dee deceaſed) ment of Richard Dee de- 
being in cuſtody of the ceaſed) were attached 
. of the marſhal- to anſwer John Denn in 

ſea of our lord the now a plea of treſpaſs on the 

king, before the king caſe; and whereupon the 

himſelf, of a plea of treſ- ſaid Richard Fenn, by 7. 

pals on the caſe, For KX. his attorney, com- 
that whereas. Add; plains, For that whereas. 
pledges. | „„ | 


Executors of executors ſhall have actions of Executors of 


debt, account, and of goods carried away of their *cuters. 
firſt teſtator, in the ſame manner as the firſt teſta- 
tor. 25 Ed. 3. ſt. 5.c. 5. Cakes age 


| Middleſes, to wit. Middleſex, to wit. Ri- por an executor 
Jobn Denn, executor of chard Fenn, late of M afl. of an executor in 
the laſt will and teſta- min/ter in the ſaid coun- caſe. 
ment of Richard Gee de- ty, yeoman, was attach- 
ceaſed, who was execu- ed to anſwer John Denn, 
tor of the laſt will and executor of the laſt will 
teſtament of John Doe and teſtament of Richard 
deceaſed, complains of Gee deceaſed, who was 
Richard Fenn, being in executor of the laſt will 
the cuſtody of the mar- and teſtament of John 
ſhal of the marſhalſea of Doe deceaſed, in a plea 
our lord the now king, of treſpaſs on the caſe; 
before the king himſelf, and whereupon the ſaid 
ofa plea of treſpaſs on the John, executor as afore · 
caſe, For that whereas. . aid, by J. X. his at- 
e _ . _  torney, complains, For 
that whereas. And 


bicin Andi the faid John Hiss 3 into court here, 15 
as well the letters 3 of the faid John Dre, 
4 1 which it appears to the court here that the ſaid 


chard Gee was the executor of the ſaid "of will 
and teſtament of the ſaid John Doe deceaſed, 26 


alfo ie letters teſtamentary of the faid Richard 

Gee, b by which it appears to the court here, that 

the ſaid John is the executor of the laſf will and 

teſtament of the ſaid Richard Gee, and hath the 
— _ adminiflration thereof, &c. 


[ 


94 
Profert 
curia. 


Executors de fon tort. 


Executor de If a man = and a ftranger takes his 
tort, who. goods and uſes them, or ſelts them; this ſhall make 
bim executor de ſon tort, 5 Go, 33. K and he re- 
mains chargeable as a wrongful executor, wngſs he 
deliuer the goods over to the — Heſs Mrator before action 
brought; and then he may plead, lene adhnimiftrazit. 
1 Salk, 313. Such an executor cannot bring an 
action, for he cannot ſhew the letters granted. 
But he renders himſelf liable not only to che ac- 
tion of the rightful executor, but alſo to the ſuits 
of the teſtator s creditors; yet only ſo far as the 
8 he ſo cer adminiſtered amount to. 
441. As he himſelf is able 
to wells FER 555 he: lawful executor, creditor, ot 
legatees; fo alſo, in cafe of his death, are his exe- 
eutors or adminiftrators liable. Stat: 30, Cr. 2. 
c. 7. And if an executor de ſen tort be ſuedꝭ in the 
Decleretion, the deelaration he h be named executor generally (ar 
form of. executor of the laſÞ will and teſtament), for there is 
no other ſorm of the writ or count. 5 G. 3x. «. 
The moſt obvious concluſion, which a ſtranger can 
' form from his conduct, is, that he hath a will of 
_ the gn wherein he is named executor, but 
hath not yet taken probate tliereof, 12 Aa 471. 
and the contlufion to a declaration againſt an 
executor will ſerve * an executor de ſon tort. 
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: EE Pt 3 
/ Adninſſtratorr . 
„ „ . 

Altho' an executor may bring an action before Adminiſtrators 

probate, yet it is laid down, that an adminiſtrator canaot bring a- 


tions before ad- 


cannot, till adminiſtration granted; for the power of ini | 
the firſt is derived from the will, that of the latter granted. 
from the N I Sol. Mb: qi7.. &: 4. © DIE: 

If there be ſeveral adminiftrators all muſt be 
joined A ⁵ /i 8 
Care ſhould be taken where the adminiſtration is 
taken out, or will proved, before action brought, _ 

The ppiritul court is the only court that hath Spiritual courts 
juriſdiction of the probate of wills; and, as inci- , *agg probates, 
dent to fuch juriſdi kin, hath power to determine ; 
all thoſe matters that are neceffary to the authenti- 

_ cating thereof. And, generally, the perſon before Biſhop. 
whom the teſtament is to be proved, is the bi/hop of 

the dioceſe where the teſtator dwelled, or his officer. 
Suinb. 427. 5 5 

Archdeacons, as ſuch, have no power to grant Archdeacen. 

bate or commit adminiſtration, altho” moſt 
archdeacons in England do it; but they do it not 
as RS but by a preſcriptive right. Gib. 

178. | | | I RE a 

There are alſo certain peculiar ecelgſiaſtical juriſ- Peculiars. 
diftions, where by preſcription or compoſition, or 
other ſpecial title, the e and approbation of 
the teſtaments of ſuch as dwell and die within 
thoſe places, doth appertain to the judge of that 
peculiar. Stuin. 472. ooo 

Within the province of Canterbury there are 57 peruliars mn 


peculiars, all of which belong to the Prov: of Canters. 


Ares 
arch iſhop. Goidſb. Rep. 119. COS 42 
The court of the archbiſhop of Canterbury is In ale there be 
the court wherein all teſtaments be proved, and ad- po fin | 
* * » i 1 e ate v7 preroga- 
miniſtrations granted, where. the party, dying with- tive. 
in bis eee hath bona notabilia, in ſome other dio- 
ceſe, than where he dieth, 4 Inft. 335. Which re- 
; Eee be A, 
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id. 


The like court the archbiſhop of York hath. 


. 74.9 %%% I 
If a man hath If a man have bona notabilia in ſeveral dioceſes 
bong notabiliain of the ſame province, there muſt be a prerogative 


| fevers! dioceſes. adminiſtration ; if one leaves bona notabilia in tuo 
TR dioceſes of Canterbury, and two dioceſes in the pro- 


vince of York, there muſt be two prerogative ad- 


miniſtrations; but whete in one dioceſe of one 
province, and in another dioceſe of another pro- 


| vince, each biſhop muſt grant one. Selk. 39. 


A 8 
Biſhojis teſt- The probate of every biſhop's teſtament, or 


ment. granting of adminiſtration of his goods, although 


he hath no goods, but within his own juriſdiction, 


doth belong to the archbiſhop. 4 7:/. 335. 


When the arch- If a man dieth in one dioceſe, not having goods. | 


Liſhep to grant. there, but had bona notabilia in another dioceſe, 
| this ſhall be ſufficient bona notabilia for the arch- 


| biſhop to grant adminiſtration ; becauſe the ordi- 


| nary where he dieth, by the law, is to take as great 


care of the teſtator and his goods, as the other 
| ordinary where the goods are. 1 Roll. Abr. og. 
When net Sons If a man die on a journey, the goods about him 


netabilia.. are not bona notabilia, Swim. 438. 


Perſons dying With reſpect to perſons dying inteſtate, Who 


inteſtate, where have monies due for work done in the dock-yards 


money is due of the king, power is given to the ordinary o the 
ſi 


from the in dock dioceſe to grant ſame where they ſhall die, and ſuch 
yards. wages not to be conſidered as bona notabilia. 4 


„„ dE IDE We „ 
What debt are Debts owing to the teſtator are bona notabilia, 


Jona notabila. as well as goods in poſſeſſion, 1 Roll. Abr. gog.; 


and they ſhall be Zona notabilia in that dioceſe 


where the bonds or other ſpecialties be, and not 


where the debtor inhabits. bid. But if the debts 
be only by compact, without ſpecialty, then they are 
to be eſteemed bona notabilia in that place where 
 thevebigr i We =o 77, 0 
wh | Judg- 


gularly is to be of the value of five pounds, but in 
the- dioceſe of London it-is 101. by compoſition. . 
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title to.ſue on a Judgment in any of the courts of 


W 2 Ty ws Ls  " * n 
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Ae 04/445 n * * 
ents obtained in thi courts of Weftmin/ ter, ps © 


Judgrn 


| upon aQtions laid in the Founty, are "bara notebilia, 


not where the action was laid, hut where the judg- 18 0 
ment was obtained; hecauſe the record is there. 

3 Mad. 324. Hide Cartbeu 148. Therefore an 
adminiſtration, by the archdeacan of Dorſet, is no 


Weſtminſter, I Halt. 40. there r 
tire adminiſtration for this purpole. 
Simple cautract debts are perſonal, and admi- Simple contracts 


piſtration muſt be committed of them where abe are perfonal, al- 23 


dies. And if a man have two houſes in, ſeveral unitratian 


diocsſes, and lives moft at one, but ſometimes oes ow n TY 


to the other, and being there for a day or two dies, 
adminiſtration of his perfanal eſtate ſhall-be granted 
the biſhop of this dioceſe, for he was commarant 


there, and not there as/a-traveller,. 1 Salli 


37. 
A bill of exchange ſhall be: faid to be bond — Billof exchange 


; where the-debtor 1s, and} not where the ane far 


it is no ſpecialty jn lau. ad af 104. 
Where one dies d of goods in ſeveral If one dies poſ- 
peculiars within the — dioceſe, adminiſtration _ _ 
ſhall not be granted; by the biſhop. of the dioceſe, . 
but by the metropolitan, inaſmuch an they are 
.exerppt- front ener Fincas. 7. 
Stoin. 440 

The order of Sang letter of Wee The order of 
ie, z. To the | huſband of the wife's goods and granting letters 
chattels. 2. To the wife of the huſband's goods of 2dminiſtrati- 
and. chattels; 3. Ik there is no huſband or wife, n · 
to the children, ſons or daughters. | 4. If there be | 
no children alive; to the father: or mother. 5. 


Then to a brother or ſiſter of the whole blood, or | q 
of the half blood (who, for this purpoſe, are of 


equal degree of the whole blood); 6. and if chere | 
are none ſuch, to the next of king as uncle, aunt; or | g 
couſin. 7. Then to à creditor of the deceaſed; | i 
9. and, for want of all thoſe, to any other perſon, , 
at the diſcretion of the. ordinary. FH Inſi. 
333. When to the reſiduary W 1. On 


219. 


H a 


Mother. A mother is to have adminiſtration before * 


brother or ſiſter. Stat. 21 H. 8. 
The origin of The origin of adminiſtrators is derived n 


adminifiration. civil law. Their eſtabliſhment is owing to a ſta- 


tute made in the 31 Ed. 3. till then, no e 
was known. beſide that of 'executor. 


Several forts of - There are divers ſorts of —— 1 I: 1 


| oy aa to whom the ordinary commits adminiſtration of 
the goods, in default of an executor. 2 Admi- 


niſtrator cum teffaments annexo, upon an executor's 


refuſal to prove the teſtament, or upon as , 
before probate. - 3. Adminiſtrator de bonis nes, 


being of the goods of the teſtator remaining unad- 
miniſtered, by reaſon of his executor's dying in- 
teſtate. ' 2 Roll. Abr. 907. 4. Adminiſtrator du- 
rante minore etate, e an infant is entitled 
adminiſtration of the of an inteſtate; 
which cafe, the nerve ary 
Mer, until he is of the. age of twenty-one years. 
Tho? where the infant is made executor, ſuch ad- 
_ miniſtration, during his minority, ceaſes on his 
eoming to the age I Rep 29. 6 
| Rep. 27. 5 Adminiſtrator . lite, where 8 
ſuit is depending in che eccleſiaſtical court, touch- 
ing the validity) of the will, 2 P. mt, 589. 
and durante abſentia extra regnum, as when the 
executor is out of the realni, ſuch adminiſtration i is 
ee. by law; for if the next of kin be 


and ſuch adminiſtration could not be E | 


the debts due to the inteſtate might be 

1 Tut. 342. 2 Ld. Ray. 10 1. 

or baſtards. Pra baſtard who has no kindred, being null 
filins, ans org nat» e no. kindred, dies 
—— without wife or child, it hath been 
formerly held, that the ordinary might ſeize bis 


goods, and diſpoſe of them in pos fut. But the 
uſual courſe now is, for ſome one to procure let- 


ters patent, or other authority from the ki on 
then the ordinary. of courſe grants admini 
do ſuch appointee of the crown. 3 P. M. 18 


K. B. Lan- 


is granted 3 


Ur 


* 


„o 35 wo 


BETREE ES 


K. B. Landi to wit, 


a Jobn Denn, adminiſtra- 


tor of all and 


| the goods, chatrels, and 
credits. which were of 
Richard Roe deceaſed, all 


who died ĩnteſtate, com- 
plains of Richard Fenn, 
in the cuſtody of 


; rage ig lo 


ſhalſea of our lord the 


Rag kin Nan before. the 

f, of a plea 
aforeſaid, by J., . his 
attorney, complains, Far. 


of rr: on the caſe, 


For that whereas (to the. 


end of the declaration), 


.. ſuit, &c.; then ſay, And 


he  bri into. court. 


n here the Jetters of admi- 
* niſtration of the . ſaid. 
Richard Roe, which ſuf- fi 


2 Ts. to. the 
court here, the ti 
thereof in — Gi 
292 iy is 
on the in 
that — abore-mea- 
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C. P. London, to wit, 
Richard Fenn, late 


London, | yeoman, was 
attached to anſwer 
2 e of 
ngular the 
goods, mow and cre- 


which were of Ri- 


chard Rae, deceaſed, who 


died inteſtate, in a plea 


of treſpaſs .on the caſe; 
and whereupon the faid 
Jabn, adminiſtrator as 


that whereas, c. 


&c..; and he brings into 


court here the letters 


John 


99 
Ferm of a de- 


af caration for an 


"adminiſtrator i in 
caſe. 


of adminiſtration of the 


faid Richard Roe, which 


ufficiently prove to the 


thereof in form afore- 
faid, the date whereof 
is on the day and year 
in that behalf above- 
mentione. 


court here, the granting 


Ts an action org boa an * him - Lettersof admi- 
to 


ſelf, whoſe power 


is founded u 


the letters niſtration muſi 


of adminiſtration, it muſt be alledged ER declara - be alledged 


tian, that adminiſtration was committed to him, 


and that thoſe that granted it, had a rigbt to grant it. 


Rawlinſon. v. Stone, 3 ig, 4. Lee, C 


The 


omiſſion of letters of adminiſtration was held to be 
Heb. 233.; but now the omiſſion muſt 


Ann. c. 16. 


Le, to wit. 7055 


de ſhewn on a s demurrer. Stat. 25 & 5 


BP to wit. 


2 bard 7 Ris For fervhing. 
Dan, i admi- char 4 kes of de. 
— 


100 1 wb er the Edits. 


- ©, niſtratop of af and fin: s attached to er 
n ee ale, 180 goods, chat- 1 Denn, faryivins 
| NG 5 hs, ar e e ee 
ich E the goods, chat- 
ox, who ele Wc os, n 2 
N un, ng. we ere of Richa 
70 1 85 — deceaſed, who def 
te, in a plea, c. 
Vela & og e letters of adm. 
Aae ing nos = ichard, which ſuficichtly 
5 X the court here, that the ſaid Pye gil» 
1 of the Raid Rebyrt 
in form, my ores, — that N 5 
2 ar: py to them in — aforefaiq, 
908 date” wherecf is on the day aud yes weve 
; and that the faid Robert. being. now 850 th 
1 5 nin vn ni ator as ol 
| f adm 1 on, granted to two, one 
Fes, the affce farvive 2 Fern, e 
ek de rok by the the Newer, | 1 


againit a fur. Eqnden, to wit 7."S "London wo vit, * 


viving adminiſ- e den pr 
wrator. 


chard, "Fe 6 
ding? þf Kae | 

| fingutar the gopds, chat- 

tels, rights, and credits 

which were of Richard 

| Roe deceaſed, who died — 2 — 
E inteſtate, being, &. & Pig” to anfwer s 
eee , ee 


The perfons Gates adminiſtrators Hal e 
in, the king's _ to, l to whom the deaf 
perſon Was w doung in the ſame 
ner as executors Cit on RY; "oY, Ed. 7 6 
12 11. . 


By an POR iniſ- the 105 wit. . Job Lan to 305 1 
trator . an Denn, adminiſſrato f chard Faun, late of -Lon- 
tor, afl and ſingly” don, anc adminiſ- 


in cafe,” 8 
e e ds, trator 


. a 


Lb OP 1A 


7 
r 


intrſtate, being i 
| 7 of the 1 7 


| yes WE PE 


Richard 


goods, | chattels,. 85 
and d cha rights 
of Richard Ros deceaſed, 


_ who died inteſtate; cm- 


plains bf Richard F. 
adminiſtrator of all an 


tels, rights; and eredits 
which were of Rabert 
Wells deceaſed, whodied 


of the matſlialſea of our 
lord the now king, be- 


fore tlle king — 


of a plea of treſpaſs on 
2 For that bene. 
Aud; profert of the 


| * of adminiſtratidn, 


grand th the plantiff 


| Forms of the Courts. 
Krator-.;of all and ſin- 


gular: the goods, chat- 


tels, rights, and exedits 
which were of Robert 


Well deceafed; who died 
inteſtate, Was attached 
2 the goods, 7 6 


to anſwer John Denn, 


admigiſtrator of all and 
ſinguler the goods, chat. 


tels, rights, ood credits 


n the which were of Richard 


Roe deceaſed, who alſo 


died inteſtate, in a plea 


of treſpaſs on the cafe; 


and whereupon the fait 


Fon, eee 
aforeſaid, by. Jab M 

Jer his attorney, cont- 
plains, For that mor 


&e. Add, the profert of 


ths letters of admaini 
tion, 3 to ne. 


The plintif ends not . IT wverment that 
nt, 


adniinifirativn was 
ion is ſufficient. 


K 5 London; to uſt. 
Jobn Denn, and Ann his 
wife, (which ſaid Ann is 
the admihiftratrix of all 


and ſingular the goods, 
bogs rights, and cte- 


dits which were of Ri- 
chard Doe, her late huſ- 
band deceaſed, who died 
rr © complain of 
enn, being in 

cuſtody of he marſhal 
of By marſhalſca of bor 

or 


Comb, 465. the e vali 
| Barn. 239. x boars 


C. P. e * For a kuſband 
Richard Fenn, late of and wife, where 
London, yeoman was the wife was 


attached to anſwer Jabn . 4 


Deu, and Ann his: * 


(which ſaid 4:2 is the 
adminiſtratrix.of all and 
fingu.ar tae goods, chat- 
1 rights, and credits 
'which were of Richard 
Doe, her late huſband 
deceaſed, of a plea of 
* on the caſe; 


H 3 and 


1 
. 
} 
155 
pf 
br 


 Again@ a hut. Middleſex, 
band and wife, - 
—_— ar was of Richard Fenn, and 


For 3n 1 
| ſtrator during 


the executor in 


fore the himſelf, 
. 1505 where, | 


Forms of the Courts. 
Jord the now king, be- and wher 


obn 2 1 
ratrix as aforeſaid), by 


F, . their attorne ee | 
plain, For that w 


And the kid John, and Hun bis wife, bri 
court here, the letters of adminiſtration 


— 9 
the faid 


Richard Doe deceaſed, by which it appears to the 
court here, that the ſaid Ann is the adminiftratrix 


of the goods, chattels, rights, and credits of the ſaid 


| Richard, and have the + aceminiſtration thereof, dc. 


to Wit. 
John Denn complains 


in In his wife, (which 
ſaid Ann is the admini- 
ſtratrix of all and ſingu- 
lar the goods and cha 
tels, rights and as 
which were of John Roe, 
her late h de- 
ceaſed, who died in- 
teſtate,) being in the 
cuſtody of the marſhal 
of the marſhalſea of our 
lord the now king, be- 
fore the king himſelf, 
For that en, A, 


| pledges. 


Aladdlſen, 
F John Denn, adminiſtra- 
tor of all and ſin 


lar the goods, chattels, 


rights, and credits which 
were of J. K. deceaſed, 
with the will of the ſaid 


F. K. annexed, during good 


the minority of J. G. 
ee named in the 


laſt 


to... wit. 
wit. Richard Fenn, late 


gu- of Weſtminſter in the _- 


Js CE. Middle x, to * 
wit, Richard Fenn, late 
of, &c. and Ann his wife, 


(which ſaid Aus is ad- 
miniſtratrix of all and 
ſingular the goods, chat- 
tels, rights, yt credits 


which were of John Roe, 


her late h d de- 
ceaſed, who died -in- 
teſtate,) were attached 


to anſwer John Denn 
in a plea of treſpaſs on 


the caſe; and whereupon 
the ſaid Fobn, by J. 8. 
his attorney, complains, 
| _ that whereas, N. 


N 


C. p.  Mildtfer, to 


-coun 5 yeoman, 
A to anſwer Jule 
Denn, adminiſtrator of 
all and ſingular the 
85 chase rights, 
and credits which were 
of che K. deceaſed, with 
# | the 


Fa! 81 — 1 * 2 
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laſt will and teſtament the will of the ſaid 7. 

of the ſaid J. K. com- K. annexed, during 

plains of Richard Fenn, minority of 7. G. exe- 

being in the cuſtody of cutor, named in the laſt 

the marſhal of the mar- will and teſtament of 

ſhalſea of our lord the the ſaid J. K. in a plea 

now king, before the of treſpaſs on the caſe; 

king himſelf, For that and whereupon the ſaid 
. Puls, adminiſtrator as 

aforeſaid, complains, For 

„„ Es that whereas. © 5 

And he brings into court here the letters of admi- Proferr. 

nitration of the ſaid J. X. with the will annexed, 

which ſufficiently prove to the court here, the 

granting thereof to the faid John Denn, during the 

minority of the faid 7. G. executor as aforeſaid, 


- 


and hath the adminiſtration thereof, cx. 


An infant, how young ſoever he be, may be lnſant executor, 


named executor, yet the Execution of the will ones rings gg 


ſhall not be committed ' unto him until 17; for when infant 
adminiſtration, granted darante minore ætate, ceaſeth adminiſtrator. 
when the infant executor attains to that age, 

Swin. 331. but an adminiſtration during the mino- 

rity of an infant adminiſtrator, ceaſeth not until 271. 

La. Raym. 667. Freke'v. Thomas, © © 


London, to wit. John' London, to wit. Ni- Agtinſt an ad- 
Denn complains of Ri- chard Fenn, late of Lon- ing — 
chard Fenn, adminiſtrator don, yeoman, admini - of the executor 
of all and fingular the | 


goods, chattels, rights, 


and credits which were 


of J. A. deceaſed, with 
the will annexed of the 
ſaid J. K. during the 
minority of J. G. exe- 
cutor of the will and 
teſtament of the faid F. 
A. being in the cuſtody 
of the marſhal, &c. 


. cutor of the 


teſtament of the ſaid J. X. 


ſtrator of all and ſingular in caſe. 


the goods, chattels, 
rights, and credits which 
were of J. K. deceaſed, 


with the will annexed of 


minority of 25 G. exe- 
aſt will and 


was attached to anſwer 
Jabn Denn in a plea of 


- 


treſpaſy- 


me A Forms of the Uburts | . 


treſpaſs on the caſe; and whereupon the ſaid Jahn, 
by J. S. his attorney, complains, For that whereas, 
What averment If an action be againſl an adminiſtrator, during 
neceſſary. the minority of an executor, he need not alledge 
5 that the — 5 is within 17 years; for a ſtranger 
cannot know when his. authority determines, and 
if it be determined, the defendant ought to ſheuw 
it, 1 Sid. 57. Vaugb. 93. after verdift 2 Qn. 

590. Jelu. 128. „ | | | 


For an admini- London, to wit. 7obn C. P. London, to wit. 
ſtrator de boni: Denn, Sin ius, of 8 Richard Fenn, late of 
9 all and ſingular the Londan, yeoman, was at- 
goods, chattels, rights, | tached to anſwer Joby 
and credits which were Denn, | adminiſtrator of 
of Richard Ree deceaſed, all and ſingular the 
unadminiſtered by Sinan goods, chattels, rights, 
Franks deceaſed, who and credits which were 
was adminiſtrator of the of Richard Res deceaſed, 
| ggodsandchattels, rights unadminiſtered by Sims 
and credits, which were Franks deceaſed, who 
of e 1 Mus pus. quem of the 
complains of Richard goods, chattels, rights, 
. — being in — and credits, which . 
tody of the marſhal of of the ſaid Richard Roe, 
tze marſhalſea, &. in a plea of treſpaſs bn 
I eee ee "app the caſe; and where- 
wa | aAAÿpon the ſaid John, &ic. 
Profert. And be brings into court here, the ſaid letters of ad- 
„ miniſtration of the unadminiſtered goods of the ſaid 
Richard Roe deceaſed, whereby it fully appears to 
the court here, the granting thereof in form afore- 
ſaid, the date whereof is the day and year in that 


Againft an ad- London, to wit. John Londen, to wit. Ki- 
miniſtrator e Dexn complains of Ri- | chard Fenn, late of Len- 
«gs chard Fenn, adminiſtrator dow, yeoman, was at- 
of the goods, chattels, tached to anfwer Jahn 

rights, and credits which Denn, adminiſtrator of 

were | tho 
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were of Richard Roe de- 
unadminiſtered 
by Kun Franks. de- 


ceaſed, 


ceaſed, who was admi- 


niſtrator of all and ſin- 
goods, chat- 
tights, and credits 
which were of the faid 
Richard Roe, Fes. in 


the Foal 


gular the 
kels, 


ody of 
N. 


London, to wit. Jain 
Denn, * of 
all and fingular the 


and NN which n 
eph Dix deceaſe 

WR e vl of the ſaid 

ofeph Dix 

complains of Richard 

enn, being 


tod of 
be ©. 


e wo 


Pub, altcniirator as aforelaid, by J. S. his ate 
torney, complains, For that whereas. | | 


goods, chattels, rights, 


annexed, | 


in the cuſ- 


: i whereupon 


the goods, chattels, r 3 


and credits which were 


of Richard Roe deceaſed, 


. unadminiſtered by Simm 


Franks deceaſed, who was 
adminiſtrator of all and 
ſingular the goods, chat- 
tels, tights, and credits 
which were of the faid 
«bard Roe, in a plea 
of treſpaſs. on the caſe; 

and whereupon the bald 


f 


| London, to wit. Ni. For an admini- 
ſtrator with the 
will annexed. 


chard 3 late oh oh, Ng 


Er 


o anſwer John Venn, 


dninilrar of all and 
goods, chat- 


4 r hts, and Frevie | 
which WM 


ſingular the 


Dix deeeaſed, wi 
will of the. laid. 7555 
Yer. annexed, in * 


f treſpaſs on the caſe 
reſpaſs he a 


Jahn by 7. . his attorney, complains, Fur tb 


thertas. 
And he brings i 


into court here the letters of 


fiftration, with the will annexed of the ſaid 7 
Dis deceaſed, by which it ſufficiently appears to the 
court here, the I 1 thereof in form aforeſaid, 


the date Wwhereo 
above-mentioned, 


e day and year in that behalf 


tos 


ai- . f 


When all the executors refuſe to prove, admi-- When all the 


niſtration will be 


anted with 


and fuch an Ae enter ſhall have actions, and 
adminiſter the goods, as if the deceaſed had died 


inteſtate, I Rell, 907. 


In 


the will annexed z executors reſuſe. 


x06 


If executor re- 
covers in debt, 


" 


* 
4 * * 
< 


minſtrator s. 


In Debt by and again Executors and Ad-. 


TEL ſhall now proceed to ſhew forms of declaration 
in debt, by 


7 executors, where the de- 


mand is due to 7 


to the perſon to whom the money when received 
would belong, that is, to the te/fator or inte/tate's 


Hate, not to his executor or adminiſtrator. 1 


Lev. 250. © - 


Aud ſuch executor or adminiſtrator being charged 
in the detinet only, there he ſhall anſiuer only out of 
"the" 2efater's gate. Alen. 40. St. 79. 


O. Ooty. 79. 
an executor recovers in an action of debt due 


upon the contract of the teſtator, the writ ſhall be 


in the detinet only, 1 Rell. 602. pl. 3. ; and the 


reaſon is, becauſe it is founded upon the teſtator's 


contract. But if an executor takes a bond for a debt 
Aue to the teſtator by contract, in an action of debt 
upon this bond, the declaration ſhall be in the debet 
and detinet. Tbid. pl. 85 5 | 
If debt be brought for rent, where part incurred 
in the time of the teflator, and part after his death, 
the executor may be charged in the detinet for the 


whole. Allen. 76. Sty. 118, 5 
If an executor recover a judgment in debt, and 


takes the defendant in execution, and the ſheriff 


ſuffers him to eſcape; here, as the firſt action was 
in the detinet, this action being founded upon the 
ſame record, it ought to purſue it. Cro. Eliz. 
26. Hitchcock v. Skinner and Lacey. 1 Roll, Abr. 
Hog ©” VVV 


. ; OE HOT. ove 


* * 


e eflate of the tgffator, or from 
him. And herein it will be neceſſary to obſerve, 
that, in all actions of debt brought by an executor 
or adminiſtrator, the declaration muſt be in the 
dletinet only, altho* the debt accrued in his own time, 
5 G. 31. 5. ; for a perſon can only be ſaid to owe 
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Toa D » 


Forms of the Courts. 107 


But if an executor recover a judgment for goods If he recover for 
taken 1 his own poſſeſſion, there, upon an action or kak ; 
founded upon that judgment, the declaration ought By 
to be in the debet and detinet, for he need not name ; 
himſelf executor. 1 Roll. 602. Letter Q. pl. 2. I. 

If an executor obliges himſelf to pay a debt due If execut 

by contract by the teſtator, in an action of debt obliges himſelf 
upon this bond, the declaration muſt be in the P. 

Abet and detinet ; becauſe the bond made it his ow 

debt. 1bid. 663. Letter S. pl. 8. 5 

Aſter judgment againſt an executor one may have After judgment 
debt in the 2 and detinet, ſuggeſting a devaſtavit, againſt an exe- 
and charge him de bonis propriit. 5 Co. 31 Ibid. 36. tor. 

So in debt for rent incurred in his own time. Ibid. 

It is ſaid, that debt on ſimple contract will not Debt cn ſimple 
be againſt an executor or adminiſtrator, the proper contra, wi 
remedy is an action. on the caſe; for the teſtator 8 1 
might have waged his law, which the executor or „ PEG 
adminiſtrator cannot do. Pinchon's Caſe. G. 

87. Cn. Car. 135. Morgan v. Green. | 

If the action be debt for rent, the declaration muſt Debt for rent: 
be in the delinet, tho” the rent in this caſe was on | EY 
a demiſe, which commenced on the death of the 
teſtator, ſo that he never received any rent. Cre. 

El:z. 940. Spark v. Spark. 1 | | 
When executors ſue upon contra? of their when executors 
| t-/tator, or for any wrong done to him, they ſhall pay coſts, and 
pay no coſts either upon a nonſuit, or verdict when not. 

ainſt them. 3 Salk. 105. 1 Salli. 107. 3 Burr. 

1856, But they pay coſts upon a nonpros, 3 Burr. 
1584.z and ſometimes upon diſcontinuance, if it 
be their exon fault, or for not going to trial. 1 Salt. 
314 Barn. 107. 4 Burr. 1929. . | 
But if the cauſe of action ariſes in the time of the Ano lawns” 
executor, and is therefore a matter within his own time. A 
#nowledge, and for which he may declare in his own 
right, and need not deelare as executer, he ſhall be 
hadle to pay coſts. Str, 682, 1106, | 11 
If an executor brings error on a judgment after Error. 
q4 &va/tavit, he is to pay coſts on affirmance. 

: * 


Str. 977. 
| London, 


x08 
| _ of . London, to wit. 

ti * or an 
2 in deb Denn, executor of the 
for a debt due to 2 laſt will and teſtament of 


the tellator. 
complains of Richard 
' Fenn, bei 


the marſhalſea of our 

lord the now king, be- 

fore the king himfelf, 

of a plea, that he ren- 

der & the faid Jahn 

executor as aforeſaid, 

100. (h). of lawful mo- 

Great Britain, 

which he «#njuftly. detains 

from him, For that 

Pioſert bicin 
ourid, © 


| Richard | Roe deceaſed, 


ng in the cuſ- 
tody of the marſhal of 
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. Londa td bit. 


| Richard femm late of, xc. 


was ſummnted to anſwer 
Jobn Denn, executor. of 


the {aft will and teſta- 


ment of Richard Roe de- 


veaſed, in à plea, that 


he render to the ſaid 
Fohx, executor as afore- 
aid, 1008. of lawful 


money of Great Britain, 
which he wyuftly detain 
from him; and whete- 
upon the ſaid Jobn, by 
J. C. his attorney, com- 
whereas, 


plains, That 
Se. | 


e we 
mentary of the ſaid Richard Roe deceaſed, whereby 
it fully appears to the court here, chat the (aid 


 Fobn is the executor of the laſt will and teftament 
of the ſaid Richard Ros, and hath the adminiſtra« 
tion thereof, &c. In che K. B. add CW, 12: 


not in the 0 P. 
— an London to wit. 
cutor. 25 Denn complains 

| chard Fenn, executor 


of the laſt will and and 


teſtament ''of Richard 
The plaintiff in Roe deceaſed; being in 
this caſe cannot (he cuſtodyof the marſhal 


the kenererata., Of the marſhalſea of our 


mentary of the lord the now king, be- 
defendant's 
teſtator, becauſe 
he has them not 
to produce. 


a plea that he render to 


ney of Great Britain, 


which 


It 


Ki. | 


fore the king himſelf, of 


| 1 wit Richer 
Funn, late of, &c. yeo 
executor of the * wit 
teſtament of Richard 
Nos deceaſed, was at- 
tached to anfwer John 


Denn in à plea that he 


render to the ſaid Jubn 
100i. of ' lawful money 
of Grant Britaingwhich 


be una) detains _ 


him 100l. of lawfal mo- 


him; and whereupo 
* Jum by Fu 


5 F 15 


. i. Soar Schr 
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which he unju/Mly detains 
from him, Por that 
whereas. To the ſaid 
John his damage of 100. 
and therefore he brings 
his ſuit, & ee. A 


furviving exe- 


Denn, 
eutor of the laſt will 
and teſtament of Richard 
Roe deceaſed, complains 
of Richard Fenn, being, 
&e. of a plea, that he 
render to the faid John, 


furviving executor av 
aforeſaid; Tol. of law- 
ful money of Great Bri- 
tain, which he wnjn/ty 
detains from him, For 
that whereas. Ee 


mentary of 


plains, For 

1 1 wo bri inte Epurt Bere tha letters teſta- Profert of the 
. ſaid Richard Roe deceafed, 

which: it appears to the court here, that the ſajd wentaty. 


his complai 

93 bb 
fore the faid John ſaith 
that he is injured, and 
hath ſuſtained damage 


to the value of 10% and 


8 therefore ho * bis 


ſuit, &c. 


to wit. Fi For a 


5 } Fern, late of, &. exe 


was ſummoned" te an- 
ſwer John Denn, ſurvi- 


ving executor of the laſt 


will and teſtament of : 


Richard Raz deceaſed, 
in a plea, that he render 


to the faid John 1601, The penalty. | 
of lawyful money of Great 


Britain, which he . 


juſtly detains from him; 
and whereupon the _ 
apes John, | 5 by q 
cutor as aforeſai by 7. | 


ſurviving 


S. his attorney, com- 


beret; 


Denn, and Robert Nix, in the lifetime 
of the ſaid Robert, were executors of the laft 
will and teftament of the ſaid Richard; and the 


hid Robert bei ng new dead, the faid 


ſurviving executor as aforeſaid, and hath the admi- 


Lundin, to wit. Jahn 
Denn coniplains of Ri- 
chard - Fenn, ſurviving 
executor of the laſt wi 
| and 


niſtration thereof, Bros” It ny 6. 75 "by. dill, bn! 


13 to wit. 


x is the 


1 . 
are 
cutor m 
„ * 
8 % a 1 * * bs 
* 2 


letters teſta- 


67 V% Againſt a ſurvi- 


thard Fenn, ſurviving ving executor. | 


executor of the laſt wil 
and teſtament of Richard = 


Roe 


If executor or 
adminiſtrator be debet and detinet, then ſay, & a 
ſued in the db der to the ſaid John 500%. of law 


and ditiaci. 


a For an executor 2 Miles, | 


— of the Courts. 


andeatementel Richerd 
| Roe deeeaſed, of a plea, 
that he render to the ſaid 


ahn Sool. of lawful, 
c. Which he unjuſtly 
Shins: from him, For 
that Whereas. | 


Ree deceaſed, was ſum- 
moned to anſwer Jobn 
Denn in a plea, that he. 
render to the ſaid 705 
5Sool. f lawful. money 


or. of Great Britain, which 


he unjuſtly detains from 
him; and meren &c. 


17 an e or adminifirator wo ſued in the 


a that be ren- 
money of Great 


Britain, which he owes 4, ond dh Rs om 


ln For that, Ee. 


to wit, 


_ an cle. bn Denn, executor of 


* 


laſt will and teſta- 
t of Richard Roe de- 
ceaſed, 
Richard Fenn, executor 


of the laſt will and teſta- 


ment of Robert Wells 


deceaſed, being in the 


cuſtody of the marſhal of 


the marſhalſea of our 


lord the now king, be-- 


fore the king himſelf, 


of a plea, that he ren- 
der to the ſaid John, 
executor as aforeſaid, 
100. of lawful money 


of Great Britain, -which 


he anju/tl detains from 


him, For that whereas 
Add, profert of the letters reſtamentary (a in 


* 108. ) and . 


Amioft an exe- London, 9 wit. obs 


cutor of an exe- Dem complains 
cuttix. 


cCbard Fenn, executor of 


Ri 
the 


complains of 


* to wit. \ . 
chard Fenn, executor, of 
the laſt. will and 'teſta- 
ment of | Robert Hells 
deceaſed, was ſummoned 
to anſwer John: Denn, 
executor. of the Jaſt will 
and teſtament of Richard 
Roe deceaſed, in a plea, 
that he render to the 
ſaid Fohn 100l. of law- 
ful money of Great Bris 
tain, which he unjuſtly 
detains from him; and 
whereupon the ſaid Fohn, 


by FJ. S. his attorney, 
complains, That hoe 


ters teſtamentary. 


. 2 rg ha wit. i. 


thard Fenn, executor of 
the laſt will and teſta- 
ment 


the laſt will and teſta- 
ment of H. F. widow 
deceaſed, who was, in 
her life time, executrix 
of the laſt will and teſta- 


ment of R. F. her late 


| huſband deceaſed, being 
in the cuſtody of the 


marſhal, &c. in a plea, 
that he render to the 


| aid John gol. of lawful 


money of Great Britain, 


which he anju/tly detains 
from him, For | that 
whereas. 


1 2 | 


Denn, and Ann his wiſe, 


(which ſaid Ann is the 
executrix of the laſt will 


and teſtament of Richard 


Dee deceaſed). complain 
of Richard Fenn; 


5 of gy ang now 
e 
Mat, of a plea, — 
be render. to the ſaid 
 Fobn and Ann his wife, 
executrix as . aforeſaid, 


100l. of lawful mone vo tis 


of Great Britain, whic 
he unjuſtly detains from 
them, For that e, 


| And the ſaid 7 15 and Ann his ax bring into Proferr, 
court here the letters te 
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Sade who was, in 


her life-time, executrix 
of the laſt will and teſta- 


ment of R. F. her late 
huſband deceaſed, - was 
— 
n Denn in a p* 
that he render to the 


ſaid Fobn Sol. of lawful 


money of Great Britain, 


which he uxju/tly. detains 


from him; and where- 


upon the. ſaid John, b 
J. S. his attorney, — 
n; That whereas. - 
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Fe to wit“, NG wa teh 
chard Fenn, late of, &c. and wife where 


Fohn Denn, and Ann his © 
wife, (which ſaid: Aus is 


executrix of the laſt will 
and teſtament of Richard 
the Dee — in a plea, 
- that he render to the 


ſaid Jobn and; Aun his 
wife, executrix as afore- 
ſaid, oO“. of | lawful 


money of Great Britain, 


which he unju/tl detains 


from them; I and where- 


his wife, executrix | 
aſoreſaid, by J. S. 


; chair ene complain, 


ſtamentary, of . the. ſaid 


Richard Des * by which it ſufficiently 


3 


| was ſummoned to anſwer che _— was 
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arrest 6 th court here, this che Gid A hi b. 


outrix of the laft will and teftament of the faid 


Richard Dos deceaſed, and hath the adminiſtration 


Narr 
—— Tani: pp Overge 
eee Hrn executer of the 


| cutrix of an exe- laft will! and teſtament 
. Thomas Carter de- 


4 Profert. : 


10000. of lawful mon 
Se. whieh® he wy 


| Herne, and A 


eeaſed, and ' Thomas 
Smart; and Mary his 


wie, (which-faid ory 
is the c- exetutrix with 


the fal George | Herye 
of the laſt will and teſta- 


ment of the ſaid Thomas 
_ _ Carter, who was the 


executor of the tft will 


| ak teſtament of Par 


deceaſed, com- 


woo of Richard Fenn, 


in che euftody of 
ar rect: the mar- 


Fralſea,” &. in à plea, 


chat he render to them 


by 
Petarins from them, 
that whereas, 1 


An n hep bring 4250 Eqtirt here; as well the letters 
ſtamentary of the faid Peter James, by which the 

rs te tho court here to be 
e executor of the laſt will and teſtament of the ſuld 


fd Thomas Carter 2 


teſtament of 


| George, Thomas, and 


ahi Funn, late of, &c. 
was ſummoned to an- 
ſwer Gorge Herne, exe- 
eutor of the laft will and 


8 
Carter deceaſed, 


Thomas Smart, — — 
his wife, (which fald 


Mary is co-executrix 


with the ſaid George 


Herne of the laſt will 
and teſtament of the ſaid 
Thomas Carter, who wu 
the cxccutor' of the luſſ 
will and teſtament of 
Prater | James deceaſed) 


in a plea, chat he n. 
der to them Took, of 


awful money of Grat 
Britain, which he un- 
Jufth detains from them; 
and whereaporn the ſhid 


Mary dis wife, by S. N 
their attorney, eom 
That whereas, 


Peter amps, as alſo the letters teſtamentary of the 


big Thomas” Carter, by which the ſid! Gonyy 
ry Smart, appear ts the court hers; 0h 
| laſt will nd veftament of eh ful 


be executors of 


N 
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IAidulzſar, to wit. 
Jobn Denn, executor of 
e laſt will and teſta- 


ment of Richard "Gee 


deceaſed, who was the 


executor of the laſt will 
and teftament of John 
Doe deceaſed, complains 
of Richard Fenn, being 
in the cuſtody of the 
marſhal of the marſhal- 
ſea, of our lord the now 
king, before the king 
himſelf, of a plea, that 
he render to the faid 
ſoön, executor as afore- 
id, 50. of lawful mo- 
ney of Great Britain, 


which he unjuſtly datains 


from him, For that 
whereas. hk 


*% 


the Courts. 
pere Carter, and have the adminiſtration there- 


C. P. London, to wit. For an 
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executor 


Richard Fenn, late of, of an executor. 


&c. was ſummoned; to 


anſwer John Denn, exe- 
cutor of the laſt will and 
teſtament of Richard Gee 


' deceaſed,” who was the 

executor of the laſt will 
and teſtament of John Doe + 
_ deceaſed, in a plea, that 
he render to the ſaid 


John, executor as afore- 
ſaid, 50. of lawful mo- 


ney of Great Britain, 


which he unju/tly detains 
from him; and 'where- 
upon the ſaid John, exe- 


cutor as aforeſaid, by * 


S. his attorney, com- 
plains, For that whereas. 


And he brings into court here the letters teſtamen /- proſert of the 


tary of the ſaid John Dye, by which it appears to letters teſta- 
the court here, that the faid Richard Gee was the mentary. 
executor of the laſt will and teſtament of the ſaid 


Jo Doe; and he alſo brings into court here the 
ers teſtamentary of the ſaid Richard Gee de- 
ceaſed, by which it appears to the court here, that 


the faid John Denn is the executor of the laſt will 
and teſtament of the ſaid Richard Gee, and hath the 


adminiſtration thereof, &c. 


If there be but one executor, and he dies after 1f one executor, 
probate of his teſtator, the executor of that exe- and he dies, his 


niſtrator de Bonis non admin iſtratris, muſt have the 


[ 


If 


cutor ſhall have the action, and ſo ad infiuitum, executor has the 
But if the executor die inteftate, then the admi- 
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If the debt be due to a biſhop, parſon, vicar, 
maſter of an hoſpital, or the like; after his death, 
his executors or adminiſtrators, and not his ſuc- 


ceſſors, ſhall have the action. 


But if it is due to a body politic, as to a mayer 


and comnonalty, dean and chapter, or the like, in 


their politic capacity ; there the ſucceſſor, not the 


_ executor, ſhall have it. 4 C. 65. 


Adminiſtrators, 


how to declare 
em. 


F. M B. 120. 


An Heir cannot have 


* 8 


the action, but as executor. 


Of Admi niſtrators. 


With reges to dg, be molt be 4. 


clared againſt on ſpecialties in the ſame manner as 


an executor in the detinet only; for he is not per- 


| ſonally liable, but only in reſpect of the inteſtate's 


eftate, he therefore cannot be faid to owe. 1 Roll, 


Ab. 603. However, after judgment obtained 


For an admini- 


trator in debt. 


againſt him, one may have debt in the debet and 
detinet ; ſuggeſting a devaſtavit, and thereby charge 
him de bonis Nba 2 Saund. 216. I Lev. 255. 
An adminiſtrator may be declared againſt, as 
aſſignee in debt for rent, for the time he enjoyed the 

nd, and was in poſſeſſun. Show. 348. Buck v. 


Barnard. 

Midler, to wit. London, to wit. Ri- 
Jobn Denn, admini- charu Fenn, late of, &c. 
ſtrator of all and fingu- was ſummoned to an- 


lar the goods, chattels, ſwer John Denn, admi- 


rights, and credits which niſtrator of all and ſin- 
were of Richard Roe de- gular the chattels, 
ceaſed, who died in- rights, and credits which 


teeſtate, complains of Ri- were of Richard Roe de- 


chard Fenn, being in the ceaſed, who died inteſ- 
cuſtody of the marſhal tate, in a plea, that he 
of the marſhalſea, of our render to the ſaid John 
lord the now king, on adminiſtrator as _ 
a N re ) 
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fore the king kimſelf, of faid, 500. of lawful mo- 
a plea, that he render.to ney of Great Britain, 
the ſaid John, admini- which he unjuſtly de- 
ſtrator as aforeſaid, 100/. tains from him, &c.; 
of lawful money of Great and whereu the ſaid 
Britain, which he un- John, by FJ. S. his at- 
juſtly detains from him, torney, complains, That 
For that whereas. whereas, &c. 3 | 
And he brings into court here, the letters of admi- Profert of the. 
niſtration of the ſaid Richard Roe deceaſed, which —_ - admi- 
ſufficiently prove to the court here, the granting 3855 
thereof in form aforeſaid, the date whereof is on 

the day and year in that behalf above-mentioned. 


per 


London, to wit. Fohn London, to wit. Ri- By 3 ſurviving 
Denn, ſurviving admini- chard Fenn, late of, &c. dminiſtrator. 
ſtrator of all and ſingular was ſummoned to anſwer 
the goods,chattels,rights, John Denn, ſurviving 
and credits which were adminiſtrator of all and 
of Richard Rog deceaſed, ſingular the goods, chat- 
who died inteſtate, com- tels, rights, and credits 
lains of Richard Fenn, which were of Richard 
bes &c. (as above). Roe deceaſed, who died 


Add, at the end of the inteſtate, in a plea, &c. 


concluſion, the profert (as above) ; at the end 
of the letters of admi- of the concluſion add, 
niſtration, and pledges. the profert of the letters 

WE of adminiſtration. | 
And he brings into court here the letters of admi- Proſert of the 
niſtration of the ſaid Richard Roe deceaſed, which letters of admi- 
ſufficiently prove to the court here the granting *'*-ation. 
thereof, in form aforeſaid, to the ſaid Fohn and 
J. K. deceaſed ; and the ſaid J. R. being noiv ' 
dead, the Taid John is the ſurviving adminiſtrator. 
as aforeſaid, the date whereof is on the day and 
year in that behalf above-mentioned, | 


London, to wit. John London, to wit. i- A gainſt a ſurvi- 
Denn complains of Ri- chard Fenn, late of, &c. wing admini- 
chard Fenn, ſurviving ſurviving adminiſtrator 
adminiſtrator of all and of all and ſingular the 

OLE fingular T 
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tels, rights, and credits 
which were of Richard 
Rye deceafed, who died 
inteſtate, being, &. 


By an admioi- | "to wit. John 
ftrator, againſi Henn, adminiſtrator of 
pond all and fingular the 
: goods, chattels, rights, 

| and credits which were 
of Richard Roe deceaſed, 


 . whodied inteſtate, com- 
_ plains of Richard Fenn, 
adminiſtrator of all and 
fingular the goods, chat- 
tels, rights, and credits 
which were of Robert 
Melli deceaſed, who alſo 
died inteſtate, being, 
c. of a plea, that he 


render to the ſaid John th 


5ol. of lawful money of 
Lay ee wh ich he 

" unjuſtly detains from him; 
For that whereas. Add 
profert of the letters 
of adminiſtration to the 


of the Courts. 


goods, chattels, rights 
and credits which 8 
of Richard Rue deceafed, 


"who died inteſtate, was | 
OR to , anfiver, 


London, tu wit. N. 


chard Fenn, late of, &c. 


- adminiſtrator of all and 


firigular the goods, chat- 
tels, rights, and credits 


Which were of Nobert 


f Wells deceaſ. who died 
inteſtate, was furnmoned 
to anfwer Fobn Dem, 
adminiſtrator of all and 
ſingular che goods, chat- 
tels, tights, and credits 
which were of Richard 
Roe deceaſed, who alſo 
died inteſtate, in a ple: 
that he render to the 
faid John, adminiftrator 
as aforeſaid, 100/. of 
lawful money of Great 
Britain, which he un- 
juſtly detains from him; 
and whereupon the faid 


1 Londan, to wit. John 
and al. ol Denn, and Ann his wife, 


plaintiff, and pledges. John, adminiftrator 25 
ͤoĩð P be F. & bi 
attorney, complains, For that whereas, Sc. Adi, 


profert of the letters of adminiſtration | 
London, to wit. Ne. 
chard Fenn, late of, &&. 


the wiſe vun (which ſaid Aun is the was ſummoned to an. 


wich were of Richard ſtratrix of all and f- 


. adminiſtratrix of all and ſwer Jobn Denn, and 
_  * fingularthe'goods, chat- * Arn his wife, (which 
tels, rights, and credits faid Aun is- the admin- 


Doe, gula 


ne” who _ 100 
teſtate,) complain 

Richard Neun, being, 
&c. of a ples, that he 
render to the faid ohm, 
and Ann his wife, admi- 
niftratrix us aforeſaid, 
Sol. of lawful money 
of Great Britain, which 
he ly detains from 
ther, 24 thut Se 


Forme of the Courts. 
D ky huſband, 


gular the goods, chat- 
tels, rights, and credits 


which were of "Richard 


Doe, her late hafband, 
deceaſed, who died an- 
teſtate,) in a plea, that 
he render to them 100. 


of lawful money of Great 
Britain, which he un- 
tuftly daains from them; 
and whereupon the faid 
John, and Ann his _— 
adminiftratnix as afore- 


ſaid, OY 8. weir "attorney; complain, That 


wheres, 


to the letters of -P if fth 
And they bring into court here, tters of admi 8 the 


niſtration of the ſaid Richard Roe, which: ſufficiently 


Middleſex, to wit. 
ohn Denn complains of 
chard Fenn, and Aun 
his wife, (which ſaid 


Ann is the adininifirereic 


of all and ſingular the 
goods, chattels, rights, 
and credits which were 
of John Roe, her late 
huſband deceaſed, who 
lied inteſtate,) of a plea, 
that they render to him 
ol. of lawful, e. 
which they « de- 
tain from him, #or 
that whereas, GG Add 
pledges. 


prove to the court here the g 
form aforeſaid, the date heres is he onal 
Fear in chat behalf above-mentioned. . 


> oh, complains That w bereas, Sc 


thereof in 


Middleſex, 
his wife, (which daid he 


' Ann is che axdminiftra- 


trix of all and fingular 
the goods, chattels, 
rights, and credits, which 
were of Jahn Roe, her 
late huſband d 


who died inteſtate,) were © 
 fummoned to anſwer 


Fohn Denn in a plea, 
that they render to him 


50l. of lawful money of 


Great Britain, which they 

unjuſtly detain from him ; 

and e e g che faid 
ahn, by J. N. * at- 


to wit. Againſt a ba. 
Richard Fenn, and Linn Band 


D 
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For an admini- London, to wit. John 
8 Denn, adminiſtrator of 
45 executor. all and ſingular the 
goods, chattels, rights, 

and credits which were 

of J. K. deceaſed, m_ 


ing the minority of 
G. . executor named in 


the lat will and tefta- 


ment of the ſaid F. K. 
deceaſed,) complains of 
Richard Fenn, being, &c. 
of a plea, that he-render 
to the ſaid | 
, niſtrator as aforeſaid, 
50/. of lawful, &c. 
which he unjuſtly de- 


* 


tains from him, For that | 


1 | Whereas, &c. 


1 And he br 
letters of admi- niſtratiot o 


John, admi- 
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| Middbſex; to wit. 
Richard Fenn, 1 5 of 
&c. was ſummoned to 


anſwer Jobn Denn, ad- 
miniſtrator of all and 
fingular the goods, chat- 
tels, 


rights, and Mi" 
which were of J. X. 


deceaſed, during the mi- 


nority of F. K. executor 
of the laſt will and teſta- 
ment of the ſaid J. K. 
in a plea, that he render 
unto him Fol. of lawful, 
&c. which he awnjuſth 
detains from him; and 
m—_— on the ſaid Jahn, 

rator as aforeſaid, 
by ey J. N. his attorney, 


complains, That wherear, 


-c. 


gs into court here the Wa of . 
the. ſaid 7. 


X. which ſufficiently 


— prove to the court here, the granting thereof in 
form aforeſaid, the date whereof is on _ day apd 
year in that behalf ne mentioned. 6 1 


ohn 


> nu e * 
ic 


c 
— 8 ur- Denn complains of 
of the executor. 


of all and ſingular the 
goods, chattels, rights, 
and credits, which were 
of J. K. deceaſed, dur- 
ing the minority of J. G. 
executor of the la 
and teſtament of the ſaid 
F. A. being, &c. of a plea, 
that he render to the faid 

John, Sol. of lawful, &c. 

which he unjuſtly detaing 


ard Fenn, adminiſtrator 


will 


from 


F TAY to wit. Ki 
chard Fenn, adminiſtrator 
of all and ſingular the 


goods, chattels, rights, 


and credits which were 
of J. K. deceaſed, 7. 45 

the minority of 
executor of the bi will 
and teſtament of the faid 
A. was ſummoned to 
anſwer John Denn, in a 
plea, that he render to 
him 50. of lawful mo- 
ney, &c. which he un- 
 Jufth 


= 11 bd 


r ne RR TT OP 
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from * &c. Por t that juſtly detains from bim; 


whereas. 


torney complains, That whereas, | 


London, to wit. John 


Denn, adminiſtrator of 


all and ſingular? the 


chattels, rights 


and credits, which were 
of Richard Roe deceaſ- 
ed, at the time of his 
death unadminiſtered by 
Simon | Franks deceaſed, 
adminiſtrator of all and 
ſingular the goods, chat- 
tels, rights, and credits 


of the ſaid Richard Roe, 
complains. of Richard of 
Fenn, being, &c. of a 


plea, that he render to 


the ſaid John, adminiſ- 


trator as aforeſaid, 500. 
of lawful money of Great 
Britain, which he un- 
Jy 205 detains from him, 

ir that e. 77747 55 


and whereu 
Jun, by 


the ſaid 
* bis ad 


* 


8 
* 


. to Wit. Rib For an adminiſ- 
ard Fenn, late of, &c. was c | 


ſummoned to anſwer *” 
Jobn Deun, adminiſtra- 


tor of all and ſingular 
the goods, chattels, rights, 
and credits, which were 


of Richard Roe deceaſed, 
unadminiſtered by. Simon 
Franks deceaſed, admi- 
niſtrator of all and ſin- 
gular the goods, chat- 
92 hts, and "credits 


to the ſaid John admini- 


Er 2 „ 
of, which he #n u/tly 
detains from him ; N 112 = 
wheredpon the aid Jobn, : 
adminiſtrator as afore- 
 faid, by J. S. his attor- 
ney, complains, That 


whereas. . 


the ſaid Richard Roe, © 
in a plea, that he render An 


Pe he brings into court "Rete, the ſaid letters of Profert. 5 


. adminiſtration of the unadminiſtered good: of the _ 

ſaid Simon Franks deceaſed, which ſufficiently 
roves to the court here, the granting thereof 

in form aforeſaid, the date whereof is the 


ſame 150 and year in that behalf above- men- 


tioned. 


London, to wit. r 

Denn complains of 

ard Fenn, adminiſtrator 
of all and ſingular the 


* 


Tad to wit. Rich- POTN an ad- 


ard Fenn, adminiſtrator 


of all and ſingular the 
goods, N ds 


& de 
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goods, Hhattels, rights, 


and credits which were 


of ob Nabe Roe deceaſed, 
unadminiſtered by Simon 


© Pranks. deceaſed, admi- 
8 niſtrator of all and fin- 


ar the goods, chit- 


tels, rights, and credits 
which were of the ſaid 


Richard Roe, being, &c. 

of a'plea, that he render 

to the faid Fobn, 50l. of 

Jawful money .of G reat 

Britain, which he un- 

oy detam from him, 
or that whereas. 2 


all credits; whith were 
of Richard Roe 
nadminiſtered by Simon 


ow — admi- 


niſtrator of all * ſin- 
og the goods, Chat- 
els, rights, and credits 
which were of the ſaid 
Richard' Rae, was 
moned to anfiver 
Down, in a plea, that bh | 


render to him the ſaid 


Jon, Sol. of "lawful 
money, &c. which he 
wunju/tly detains from him, 
c.; and whereupon the 
Laid John, We. . 


9 adminiſtrator prudette lite about a will, may 


5 rere rh 


was granted, debita Eg 
is good, 


- brought by him, the 


and the count 


elaration Wand that it 
x 
8 | iniply chat it is in- 
tended an'abſence beyond ſea; but it is neceſſary 


de 


actions. Woollaſton v. Walker, 2 Str. 917. 

M. 576. In ſuch cafe, ſtate him adminiftte- 
tor, in the words of the adminiſtration. _ 
Adminiſtration if adminiſtration during the. abſence o 
Ny Os {who is executor) be 


5.8. 
be 


Aurumte u entin, 


to ſhew, that ſuch 4bſence continues, 6 Mod. 4 304- 


| 5 3 Salt. 23. 


1 Salk, 42. 
For an admini- | Linkin, to wit Fob 
ſtrator, with the 


will annexed. 


all and fingular the 
2 bat 


| 285 credits, which were 


| h Dix 
Os Deen of „ 
Fenn, bein 


of Foſeph Dix deceaſed, 
with the will of the ſaid 
annexed, 


Kc. of a 


: * chat he render to 
him 


Denn, adminiſtrator of 


85 rights, | 
tor of all and ſingular the 

goods, chattels, rights, 
and credits which were 


of Joſeph 


4 * * 


bene to „ Ki. 
ura Fenn, late of, &c. 
was ſummoned to anſwer 
hn Denn, adminiſtra- 


ix deceaſed, 
with the will of the ſaid 
Jacpb Dix annexed, ina 
plea, that he * to 
im 
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adminiſtrator as him the faid Jab ad- 
6 Dn 50l. of 3 miniſtrator as aforeſaĩd, 
&c. which he unf ly de= Fol. of, & o. which he - 
tains from him, or that juſih drain from him; 
lere. ons is 5 and whereupon | the faid 
John, adminiſtrator as 
relad, Fe FOES Thur 40dertus. | | 
And he brings into <ourt/here the letters uf ad- Profert 8 
miniſtratjon of the ſaid archbiſhop, with the will > 
annexed of the ſaid Joſeph Dix, which ſufficiently 
prove to che court here, the granting | thereof in 
form aforeſaid, . the date whereof is the fame me 
and yo in that oa n Fr ; 


| London, to wit. AB. 1 5 a D. Form ef decla- 

complains of G D. be- late of, &. was ſum- ration, — 
— &. in a plea of moned to anſwer A. B. 8 
treſpaſs on the vale, - For and E. F. in a plea of „fe, after the 
that twhereas, the faid C. treſpaſs on the caſe; and it ſued o. 


DO. on tbe iſt day 
November in the year of 
our Lord 1999, to wit, 
at London aforeſaid, in 
the pariſh of Sr. Mary- 
&-bow, in the ward Tf 
Cheap, Was indebted to 
the ſaid M. B. and one. 
M. his 
faid & H. the faid A. B. 
ſuggeſts to ene court here 
_ necordin o the form 
of the te in ſuch 
caſe made and provided, 
finee the abit of the 
vrt of latirat agninſt the 
id C. D. at the ſuit of 


mem the mit A. B. and 


C. H., to wit, on the 5th 
day of Movember in the 
year yy at Lon- 

don. 


of - 


the - #ſſuin 
artner, (Which 


whereupon the ſaid 4 B. 
by J. U. his attorney, 
comes, and the fai 

F. cometh not, and the | 
ſaid. A. B. gives the court 


here to underſtand and 


be — that after 

As the ariginal 
before 'this 

8 5 Go my gr 16th 
0 in the 

of our Lord * | 

1 te wit, 

inthe pariſh of Gt. 

— in the —.— 

*Chagp, the aid E. R. 


writ, | 


died, and the ſaid H. B. 


ſurvived him, hich the 
ſaid C. D. doth not deny; 
and whereupon the ſaid 
A. E. by is laid attor- 


_ 
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don aforefaid, &c. died; complains, For that 


and the faid A. B. ſur- whereas, ' 
vived him, which the ſaid . 
.. doth not deny, ) in 201. of lawful, d& cc. 
This ſuggeſtion is entered in purſuance of the 
ſtatute of 8 and q V. 3. c. 10. ſ. 7. which enacts, 


If there be two or more plaintiffs or defendants, and 


one or more of them ſhall die, if the cauſe of 
ſuch action ſurvives on the death of one of the 
plaintiffs, or againſt the ſurviving defendants, the 


action ſhall not abate; but ſuch death being ſug- 


| geſted on the record, the action ſhall proceed at 


the ſuit of the ſurviving plaintiff or plaintiffs, 


| 7 the ſurviving defendant or defendants. 8 

4 „115. Andr. . ee e's o W 

| Suggeſtion Before this ſtatute it was held, that if there were 
8 ſeveral defendants in the original action, and one 

fendants andone died, the ſuit did not abate; becauſe there being a 


| died, before the joint demand, it ſerved againſt the reſidue: but 


ſtatute. in this caſe there muſt have been a ſuggeſtion on 
the roll, becauſe it would be error to give judg- 


Stile 299. 3 Mod. 249. 


Dedaration Midllgr, to wit. A. B. complains 1 


againſt. two de- being in the cuſtody of the marſhal of the mar- 
fendants, where ſhalſea, &c. of a plea of treſpaſs on the caſe, For 
one died after hat whereas the ſaid C. D. and one E. F. his 


babes e malig partner, (which ſaid E. F. the faid A. B. ſuggeſts to 


claration. the court here, according to the form of the ſta- 
ttlte in ſuch caſe made and provided, ſince the 
iſſuing the writ of latitat againſt them, the ſaid 
C D. and E. F. to wit, on the 3oth day of 
 Ofteber in the year of our Lord 1793, at Weſt- 
minfter in the faid county, died, and the ſaid C D. 
ſurvived him, which the ſaid G D. doth not deny) 
on the 20th day of September in the year aforeſaid, 
at 3 aforeſaid, were indebted to ſaid A. B. 
in 20. K G. | | "Wa, 


* 


; For an adminiſ- Middleſex, to wit. : John Denn, - adminiſtrator 
trator duringthe of all and fingular the goods, chattels, rights, and 
iufancyofa credits which were of J. X. deceaſed, during the 


minority 


child who is not 
executor. 
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minority of A. B. an infant, who jis under the age 
of 21 years, the natural and lawful daughter of 
the ſaid A. B. complains of Richard Fenn, being in 
the cuſtody, &c. of a plea that he render to the ſaid 

ahn, adminiſtrator as aforeſaid, 100/. of Jawful, 
8 which he anju/tly detains from him, &c. For 
that whereas, Sc. > . 

In an action by an adminiſtrator, durante minori 
xtate of A. who is no executor, but only entitled 
to adminiſtration, it is ſufficient if the adminiſtrator 
alledges that A. is under 21 years, for in ſuch caſe, 
the adminiſtration does not determine at the age of 


172 La. Ray. 667. Cm. 159. 585 


aint Aidaleſex, to wit. Fobn Middleſex, to wit, Ri. Bill againſt the 
bal. Denn complains of Ri- chard Fenn, by R. T. his 88 * 
chard Fenn, eſquire, attorney, complains f 
marſhal of the marſhal- John Denn, Eſq. warden 
ſea, of our lord the now of the priſon of the fleet 
king, before the king of our ſovereign lord the 
himſelf, preſent here in king, preſent here in 
court, in his own pro- court in his own proper 
per perſon, in a plea, perſon, in a plea, that 
that he render to the ſaid he render to him 100/, 
Fobn Gol. of lawful of Jawful, &c. which he ; f 
money of Great Britain, owes to, and 15 05 de- 
which he owes to, and tains from him, For that 
unjuſtly detains from iubereas, c. to the ſaid 
him, Fir that whereas, Richard, his damage of 
Ec. to the ſaid John, 5ol. and therefore he 
bis damage of Bol. &c. prays relief, &c. Add, 
and therefore he brings pledges. 
his ſuit. Add pledges... a Track 5 
e. London, to wit. bn _ | Middleſex, to wit. Ri. 
* Denn, aſſignee of A. B. chard Fenn, late of Lon- 
ona eſq. and C. D. eſq. n, grocer, was ſum- 
a ſheriffs of the city of moned to anſwer John 
London, according to the Denn, aſſignee of A. B. 
form of the ſtatute in eſd. and G D. eſq. 
ſuch caſe made and pro- ſheriff of the county of 
vided, complains of Middleſex, according to 
Richard Os © 
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Penalty. 


2 Agrinſtan ber. 


Not liable f 
hr than AS anceſtor, ſhall be in the debet and detinct. 


value of the mm. 441. Dy. 
land. An heir that hath lands by here 
hall not be liable for the debt of his ariceſtor, 
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Richard Fenn, being, &c. 


of a plea, that he render 


to the ſaid John, aſſignee 


as aforeſaid, 50). of law- 
ful money, &c. which 


he owes to, and unju/tly 
detains from. him, For 
that whereas, &c. to the 
| ſaid John, aflignee as 


aforeſaid, his daniage of ſa 


10l. and therefore he 
brings his ſuit, &c. 


the form. of. the ſtatute 
in ſuch caſe made and 

rovided, of a plea, that 
he render to the faid 


- {0% . as afore- 
laid, 500. of lawful, 


&c. which he owes to 
and unjuſtly detains from 
55-1 and whereupon the 


ohn, nee as 
= aid, by J. N. his 


attorney, com ane, Ther 


whereas. 


Vide fat. 4 and 5 Ann. ©. 10. * 20. which 


gives the action, and it muſt be bre 
. £outt from whence the Pes 


e 8 Burr. wagten 


*. i the ſame 


Elaine 


e aQion by tab ber, . tho: . 
nin or covenant to his anceftor and his heirs, he 
muſt be named heir, I Sail. 3553 and be muſt 


declare in the debet and detinet, 47 
In an action again/? an heir, the defendant muſt 


Ed. 3. 2g. b. 


be named heir; but it is ſufficient if he he named 


ſo in the count. Reg. 140. a. 
heir of an heir, it muſt be ſhewn how heir ſpeciall | 
If it be againſt an heir in wel 


Cro. Car. 151. 


205. i 
a” 5s declaration 


344- b. 


And ſo againſt che 


| Kind, it ſhall TA erage” ee 


he din an uhe ne his 
ow. 


IT Leu. A 


r 


further than to the value of "the lands deſcended ; and 


| "as ſoon as he hath paid his anceſtor's debts, to the 
value of the lands deſcended, 'be:ſhall hold the land 
diſcharged; otherwiſe he might be charged ad i 


tum. Str. * The EXECULOT — 28 


far 


r RE no df 


{ 
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far as there are [perſonal aſſets of the teftator come 
to his hands, if not otherwiſe ordered by the will. 


2 P. 175. The part which the teſtator permits 
to deſeend to his heir, ſhall een e en e 
the bond debts, 3 P. V. 367. 


If the anceſtor deviſes away his lands to a a firanger, Deviſce and 
and dies indebted by bond, or other ſpecialty, the heir. 
lands ſhall be liable: in the hands of the deviſee, 
and the action ſhall be brought again him and the 
heir jointly. Stat. 3 and 4 wh _—_ M c. 14 


Vide 2 H. 1270 099 


Lande to wit. John 7 
Does Stans © Ni- 


chard Fenn, ſou and heir 
of John Fenn, his late fa- 


ther, deceaſed, being, &. 


of a plea, that he render 


to the ſaid Jobs 50l of i 
lawful money of Great 


to, and wnjuftly detqins 
from him, oy that 
whereas, &c. : 


Fenn, his late — "a | 
deceaſed, was ſummon» ' 


to him 50l of lawful, | 


Ec. which he owes to, 


and unju/tly detains from 


him, and eee 


If the * and: deviſe be ou 8 the de- 
claration muſt ſtate the one to be . and the 


e . ate oy 1 the teſtator. 


of Bankrapes: 


ke aflignees, ſtanding i in the place of the bank- dap Land | 
rupt, are inveſted with all the rights of the property DS. 
1 4 the bantrupt, and may bring 
oy for all demands due on the den. 
e the all of bankruptcy. 3 Will. 


elare as affi affi 
rupt* — 


actions for it, and 


307. But hs all demands on contra As, entered 


into by the bankrupt, after a bankruptcy committed, 

they may bring the action in their own name; for 

after the bankruptcy, the bank ruptis to be conſidered 
15 dut as their agent. 285 570. Evans v. Mann. 


London, 


e, to wit. N. end ber 
chard Fenn, late of, & c. 
efq. /on and heir of Job 


_ If againſt ber 
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By the 


: aſſignees | 
- of a bankrupt. Denn and Richard Ros, 


% ; ky 


ſhew. 


tum Sc. 


capiendo. 


What declara 
tion ought to 


aſſignees of the eſtate and 
effects of John Doe a 
bankrupt, according to 


the force, form, and ef. 
pts, complain of 


bankrupts, 5 

Richard Fenn, being, 
&c. of a plea, that he 
render to them, 500/. 
of lawful; &c. which 
he owes to and unjuſtly 
detains from them, For 
that whereas, &c, to 


the ſaid Jahn and Ri- 
__ _ chard, nees as afore- 


ſaid, their damage of 10/. 
and therefore they bring 
their ſuit, &c. . Add 


pledges. 


Againft the late Ox "Ro ire to wit. 
Gf, for an 9 ip N 


eſcape on meſne 


John Denn complains 
of C F. eſquire, late 
ſheriff of the county of 


Oxford, being, &c. in a 


plea of treſpaſs on the 
caſe, For that whereas. 


Abr. 1 10. N 
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ces London, to wit. Fohn ' 


- Middleſex - to wit. 
Richard Fenn, late. of, 
&c. was ſummoned tv - 


Samuel Roe, affignces of 
the eſtate and effects of 
John Doe, a bankrupt, 
according te the force, 


form, and effect of the 


ſeveral ſtatutes made 


concerning bankrupts, 
in a plea, that he ren- 
der to them, as aflig- 
nees as aforeſaid, 500/. 
of lawful, &c. which he 
owes to and unjuſtly de- 
tains- from them; and 
whereupon the faid 
nees as aforeſaid, by 5 
IF. their attorney, com- 
plain, That whereas. 


” 


Oxfordſhire, to wit. 
C. 7. late of Oxford, in 
the ſaid county, eſquire, 
late ſheriff of the ſaid 
county, was attached to 


anſwer John Denn, in a 

. plea of treſpaſs on the 

8 caſe, &c. 

If eſcape in ex- If it be for an eſcape 
ccution, or on action is in debt: And an action an the caſe lies for 
Spies, ut laga- an eſcape of one taken on a capias ut lagatum. Lutw. 

109. So for an eſcape on a writ of excomminicato 

1 Lutw. 121. Hab. 317. 1 Roll. 


in execution, then the 


If the action be againſt the preſent ſheriff, then 


leave out the word late. 


The declaration in, an e mĩsfeaſance 


in an office, muſt ſhew that the defendant ws. 
1 | ; an 
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an officer ; that it was his duty to do, and that 

he acted contrary to his duty. Com. Rep. 132. 

1 Ld. Ray. 904. vide 2 C. 255; where if the 

declaration ſhews the migfeaſance, it is ſuffici- 

ent, though it omits ſeveral' circumſtances not 

material. | | TON 


If againſt the bailiff of a liberty ſay, complains Againſt bailif 
of F. B. eſq; bailiff of the liberty of the dean and a liberty. 
chapter of the collegiate church of St. Peter We/t- 
minſter, in the county of Midlilgſer. | 


| London, to wit. Jahn London, to wit. Richard gorm of a decla. 

Denn complains of Ri- Fenn, late of London, ration in eject- 

chard Fenn, being in the man, was attached to ment, by bill. 
cuſtody of the marſhal anſwer John Denn in a : 

of the marſhalſea of our plea, wherefore he en- 

lord the now king, be- tered into one meſſuage 


fore the king himſelf; (ſet forth the writ part); 


For that whereas (add 
pledges of proſecution, 


then ſay, and other 
wrongs to him did, to 


the great damage of the 


the peace of our lord 


the now king; whereupon the ſaid John by FJ. S. wo 
his attorney, complains, For that whereas. . 
Staffordſhire, f. Jane Brookes, widow, who Declaration in 
was the wife of John Brookes, eſq. deceaſed,. by dower. C. F. 
17 Simpſon her attorney, demandeth, again! 
C. the third part of thirty meſſuages, and two 
hundred acres of land, and common paſture, with 
the appurtenances in B. in the faid county, as her 
dower of the endowment of the ſaid John hereto- 
fore her huſband, by writ of our lord the king, of 
dower, whereof ſhe hath nothing, &c, | 
The writ of dower is returnable in the common 
bench, and the proceſs upon it, is ſummons, grand 
and petit cape. F. N. B. 140. At the return of 
the ſummons, the defendant may «caft an effoign, 
but it muſt be entered upon the effoign-day of the 
ſame return, or the demandant may enter a ne re- 
ET | PETE cipiatur, 


4 - 


- until the 5th (ain aftor ; in default of 


a grand ca 
— muſt be made 14 days 
return of the ſummons, or the e 


Declaration on 
a feire facias. 


=o” 


acjudg 


nn 


called, comes by F. 


the 
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4 and the demandant muſt adjourn the eſſoign 


Barn. . 


ſet ale 


— to Wit. 
Our lard the king ſent 
to his ſheriff of dale- 


ſex, his writ, cloſed in 


theſe words, to. wit: to 
the end of the entry of 
. fa. . and ſheriff's 
8 if there be one 
only uſed, (if two, to the 
end of the entry of the 
ſecond ſci. fe: and ſheriff's 
return; fo ſay, and the 
faid. 4. B. prays execu- 
tion nt the ſaid C 
D. for the debt and da- 


es aforeſaid, to be 
d to him, &c. 4 
the faid C. D. on 


day, being ſo 


His attorney; and there- 


upon the ſaid 4. B. 
prays that execution may be a 
debt and damages aforeſ 


fer the debt and damages 


apPrArance, 


before the 
ps tal be 


Ges Kere ne, . 


Indus, ff. kts was 
commanded . to the ſhe- 


of the entry of the /c. 


fa. and ſheriff's return 


then ſay, and the ſay 


A. B. . prays execution, 


| the id G B. 


aforeſaid, to he «judges 
to him, &c.;. and the 
faid & D. on that, day, 


being , called, 
comes by J. D. his at- 


torney; and thereypon - 
the fad A. B. pra N 
ad- 


Parades! may 


Judged fo him, 9 7 
ing to the force, form, 
and eee, al the * 


recovery, &c Ni 


Fudge” to him, of 
ic, according to 


the force, forin, and ereck of the ſaid recovery, 


&c. 


I n caſe the ci. fa, be by an executor or admini- 
f ſtrator, the profert of the will, or adminiſtration, 


muſt be added at the end of the Secjaration, of 


defendant may Joy ſpecially. 


Duare 
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Quare Impedit. 


London, to wit. Frederic archbiſhop of un- Form of a 


laration in 


terbury, and William Backhouſe clerk, were ſum- dec 


moned to _ anſwer the wardens and commonalty G“ P. 


of the myſtery of grocers of the city of London, 
of a plea, that they permit the ſaid wardens and 
commonalty, to preſent a fit perſon to the church 
of Saint Mary-le-brw, with the churches of Saint 


Pancras Soper-lane, and All-hallmos, Honey-lane, 


thereunto annexed, which is vacant and belongs 


to the gift of the ſaid wardens and commonalty 


as they fay ; and thereupon the ſaid wardens' and 


commonalty by G. . their attorney ſay, That 


whereas, | &c. eee the ſaid wardens and 


commonalty ſay that they are injured, and have 
ſuſtained 0 e to the value of 200ʃ. and there- 0 


fore they brin cit, ne 


All writs f advowſon of a er ap viz. right of 


advowſon, quare — and 2 23238 pre- 


ſentment, by a common on, Kal be in he | 


common Wed Reg. 29; 30. But quare im- 


pedit by the king, may be in K. B. or G B. 


F. N. B. 32. E. And by the common law, the 
proceſs'i is ſummons, attachment, and diſtreſs. 
The ſheriff ought to make ſummons by good 
ſumnioners, and return their names upon the origi- 
nal. 1 Brownl. 158. It ſhall be ſerved upon the 
defendant, or at the church-door. 2 Mod. 265. 
If one defendant appears before the other, the 


plaintiff may declare a againſt him ſimul cum 7. 


1 Brownl. 159. 

If defendant caſts an Ln; the plaintiff ought 
to adjourn it for 15 5 otherwiſe he * 
W Lia. Dat. * 


WY 5 1 
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' The forms of Pracipes for different Ori. 
| | Zinals. : | 


T Theſe writs are optional or peremptory; they are 
either a præcipe, or a ſi te fecerit ſecurum, The præ- 
Cipe is in the alternative, commanding the defend- 
ant to do the thing required; or ſhew the reaſon 


why he hath not done it. The uſe of this writ is, 


where ſomething certain is demanded by the plain- 


tiff, which is in the power of the defendant himſelf 


to perform; as to re/fore the poſſeſſion of land, to 
pay a certain liquidated debt (as upon bond) to perform 
a ſpecific covenant, to render an account, and the lite; 
in all which caſes the præcipe is drawn up in the 
form of a command to do thus, or ſhew cauſe to the 


| contrary. | | | 5 | 
Præcipe in c- Midalſex, if. Command Richard Fenn, late of 
venant. Weftminſter in the ſaid county, eſq, that he juſtly, 


Kc. perform to John Denn the covenant made be- 
tween them, according to the force, form, 


effoct of a certain indenture made between them. 


Returnable on the morrow of All Souls, whereſo- 
ever, &c. (If in C. P. ſay, ret. before the king's 
juſtices of / e, on the morrow of All Souls.) 

London, fl. Command Richard Fenn, late of, 
&c. merchant, that juſtly, &c. he render to John 
Denn, 100. of lawful money of Great Britain, 
which he owes to and unjuſtly detains from him, 

l &c. Returnable, &c. 2 Wy 
For an executor London, fl. Command Richard Fenn, late of, 
&c. that he render to Jahn Denn, ,executor of the 
laſt will and teſtament of James Dee deceaſed, 50l. 
of lawful money of Great Britain, which he un- 

| juſtly detains from him, &c. Returnable, &c. 
In account. _- London, to wit. Command Richard Fenn, late 
| of, &c. gentleman, that he render to John Denn, 
his reaſonable account for the time in which he was 
receiver of the money of him the ſaid. John, * 
| | Eg, ur 


In debt. 
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For the time in which he was bailiff of him the It a bailiff, 
faid Fohiy in E. 3300 

For the time in which he was his bailiff in E., H à bailiff and 
and receiver of the money of him the ſaid Jobn. 

Surry, to wit, Command Richard Fenn, late In annuity. 
of, dec. yeoman, that he render unto F. G. 1001, 
of lawful money of Great Britain, which to him 
are in artear of a certain annual rent of -50/. which 

he owes to; and unjuſtly detains from him, &c. - — 

The præeipe 4 te fecerit ſecurum diregts the ſheriff Preæcipe | te fe- 
to cauſe the defendant to appear ia co pt; without ri ſcurum. 
any option given him, provided the pſajatiff gives 
the ſecurity effectually to proſecute his claim 

This writ is uſed where nothing ſpecifically is de- 
manded, but only a ſatisfaction in generg] ; ſuch are 
writs of tre baſs or on the caſe, Gerd no debt or 
other ſpecific thing is ſued for in certain 
damages, to be aſſeſſed by a jur. 75 

Middleſex, fl. If John Denn make you ſecure, Præcipe for 
&c. then put, &c. Richard Fenn, late of, &c. yeo- mo original 
man, that he be before us at Vitminſter, on the > 
morrow of All Souls, whereſoever, &c. (if in the 
common pleas ſay, before our juſtices at M gſiminſter, 
on the morrow of All Souls,)- to ſhew ; Far that 
whereas," (here ſet forth the whole complaint,) to 
the ſaid John his damage of 100/. as is faid, &c. 

In treſpaſs, aſſault, and aſſault and impriſonment, 
the general method is to take the declaration to the 
curſitor for the original, who makes out the common 
original, 6 „ 5 

| The great ſeal was a check on the courts of 
| 0 8 bench, and common pleas, to know what 
cauſe was there, and likewiſe - that the fines for 
having juſtice there, ſhould be anſwered in the 
court of chancery, before there were any proceed- 
ings. Theſe fines were in the nature of compoſi- Gitb C. P. 7. 


3 but only 


: tions, for private perſons ſuing in the king's courts, 
5 in order to have the beſt and moſt ſpeedy and 
5 


2 juſtice. In actions of debt, the fine was 

paid on taking out the original; but the fines in 

r treſpaſs, were not upon taking out the writs, but 
| ; | 8 they 


they were according to the nature of the tort in 
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judgment : hence it was, that all matters. of debt 
might be put in the ſame action, becauſe the fine 
upon the original was in proportion to the fum 
demanded; but they did not mingle debt and treſ- 


- . paſs, becauſe: the fine upon the treſpaſs was in 


3 
In treſpaſs, - 
ejectment, aſ- 
fault, and im- 
priſonment. 


the judgment; alſo the judgment in debt and 
treſpaſs was different, and therefore they could not 
be mingled in the ſame original; for upon the 
action of debt they had only an amercement which 


was affecred in the county, but upon a treſpaſs, the 


court ſet a fine, and levied it by a capiatur. 5 Rep. 
49. But now, by ſtat: 5 and 6 M. and M. c. 12. 


no writ of capias ſhall iſſue for this fine; but the 
plaintiff ſhall- pay 6s. 84d., and he allowed it againſt 


the defendant amongſt his other coſts. 
It is uncertain when fines upon originals aroſe; 
yet it is certain they were to purchaſe leave to 


proſecute in the king's courts, and they became a 


conſiderable profit to the king's courts; ſeeing that 


if the debt or damages ſpecified in the original 


Fines on origi- 


i d 


Of the court. 


exceeded 40/., a fine of a mark was to be paid | 
um. 


the king, and ſo proportionably for a larger 


LE EC IM BL Ap N 
From 40l. to 100 marks 6 8 
From 100 marks to 1ol. 0 10 
From 100l. to 200 marks © 13 4 
From 133-6-B to 166-13-4 O 16 

From 166-13-4 to 200 1 "08 
For every 100 marks more 0 6 8 
For every lool. more 0:10 0 


A mark is 13s. 4d. a noble 6s. 84. 


Forms of the Declaration in the Court of 


This court is inferior in rank not only to the 
court of king's bench, but to the common pleas 


Alſo. It is a very ancient court of, record, ſet up by 


Wi 


* 


ERS 
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William the Conqueror as a part of the aula regia, 
though regulated and reduced to its prefent form by 
king Ed. I., and intended only principally to. ordet 
the revenues of the crown, and to recover the 


king's debts and duties. 4 Iuſt. 103, 116. As by 
a fiction, almoſt all ſorts of civil actions are no 
allowed to be brought in the king's bench; in like 


manner, by another fiction, all kinds of perſonal 
ſuits · may be proſecuted in the court of exchequer. 


For as all the officers and miniſters of this court 
have, like thoſe of other ſuperior courts, the pri- 


vilege of ſuing, and being ſued only in their court, 
ſo io the king's debtors and farmers, and all ac- 
comptants of the exchequer, are privileged to ſue 


and implead all manner of perſons in the fame court 


of equity, that they themſelves are called into. 


They have likewiſe privilege to fue and implead 
one another, or any ſtranger, in the fame kind of 
common law actions (where the perſonalty is con- 


cerned) as are proſecuted in the court of common 


pleas. This gives original to the common law 


part of their juriſdiction, which was eſtabliſhed 
merely for the benefit of the king's accomprants, 


and is exerciſed by the barons only of the exche- 


quer, and not the treaſurer, or chancellor. 


The writ apon which all proceedings here are The writ 
grounded, is called a capias quo minus; in which the“ . 
plaintiff ſu geſts that he is the king's farmgr or © 7 


debtor, and that the defendant hath done him-the 
injury or damage complained of, quo minus fufficiens 


exiſtet, by which he is leſs able to pay the king 


his debt or rent; and theſe fuits are expreſely di- 


refted, by frat. 10 Ed. I. c. II. to be confined to 


fuch matters only as ſpecially concern the king, or his 


miniſters of the excheguer. And by 28 Ed. 1. c. 4. it 


is enacted, that no common pleas be thenceforth 
holden in the 8 contrary to the form of 
the grens charter. But now by the ſuggeſtion of 


privilege, any perſon may be admitted to ſue in 

the exchequer, as well as the king's accomptant. 
The ſurmiſe of being debtor to the king is there- 
e | EW | fore 


9 


of que 


Ve 


EI 


Subpœna. 


equally. 


4 


Forms of the Courts. 


fore become a matter of form, and mere words 
of courſe, and the court is open to all the nation 


In the exchequer there are ſeyen courts : 1. the 


1 


court of pleas; 2. the court of accounts; 3. the 


court of receipt; 4. the court of exchequer- 


chamber, being the aſſembly of all the judges in 
England for matters of law z 5. the court of ex - 
chequer- chamber, for error in the court of exche. 


quer, 31 Ed. 3. c. 8. 31 Eliz. ch. 1.; 6. the court 


of exchequer chamber, for error in the king's 


bench, 27 El. c. 8. 31 El. c. 1.; 7, the court of 


equity in the exchequer chamber. 4 1ſt. 119. 


All judicial proceedings according to law, in 


the exchequer, are caram baronibus, and not coram 
theſaurario. et bargnibus; but the court of equity 


holden in the exchequer chamber, is holden before 
the lord treaſurer, chancellor, and barons. 4 Inf, 


. Beſides the writ of quo minus, actions are com- 


menced by. ſubparna. ad reſpondendum, which is ſaid 


to be in favorem juſlitiæ. And it appears that the 


actions moſt anciently commenced, were by the 


Venire fatias ad Writ called  venire facias ad reſpondendum ; ſeveral 


reſpondendum. 
The courſe of 


this court of 
ling bills, 


- 
' 


; The form of the 


or ſpecial bail), who 


writs of venire were iſſued in the time of Ed. 3. 


Ihe courſe of the exchequer hath been, that bil 


have been filed againft all officers as accomptants,. 


as preſent in court, in any reſpect accountable 7 


the king, before the barons Fa the exchequer ; and in 
ordinary .caſes,. the plaintiff's attorney deliyers to 
the defendant's attorney, a draft of his bill (on the 
defendant's being bought into court by appearance 

, all indorſe the day thereon, 
and return the ſaid bill copied unto the plaintiff's 
attorney, who ſhall ingroſs it on parchment, and 


file ſame of that term, wherein thy appyargace jr #: 


tered, or bail filed. CO Es I eee 
London, to wit. John Denn, debtor of our lord 
the now. king, cometh here, before the barons of 


this exchequer, on the 6th day of November in this 


ſame term, by Philip Burton, his attorney, and 
| R 
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| complaineth by bill againſt Richard Fenn, preſent 2K 


here in court the fame day, of a plea of treſpaſs 
on the caſe, For that whereas, (to the end of the 


declaration,). to the damage of the faid John, of 


Sol.; whereby he is the leſs able to ſatisfy bis ſaid 
majeſty the debts which he oweth him, at his ſaid 
exchequer, and therefore he bringeth his ſuit, &c. 
Pledges to proſecute. John Doe and Richard Roc. 


. : | Of the Petty Bag. 85 


4 The high court of chancery is\the moſt import- ot the high 
ant .of any of. the- king's ſuperior and original court of c 


courts of juſtice, It has its name of chancery, 
cancellaria, from the judge who preſides here, the 


cery. 


lord chancellor, or cancellarius, who, Sir Edward 


(te tells us, is ſo termed 4 cancellendo, from can- 
celling the king's letters patent, when granted con- 
trary to law, which is the higheſt point of his ju- 
riſdiction, 4 Int. 88. and over and above the 


vaſt extenſive juriſdiction which he exerciſes in his 
judicial capacity in the court of chancery; wherein, 
as in the exchequer, there are two diſtinct tribu- 


nals; the. one ordinary, being a court of common 
law; the other extraordinary, being a court of 
equity. The ordinary legal court is much more 
ancient than the court of equity; its juriſdiction 


is to hold plea upon a ſcire facias, to repeal and can- 
cel the king's letters patent when made againſt | 


law, or upon untrue ſuggeſtions; and to hold 
plea of petitions; nonſtrans de droit, partitions in 
chancery, or ſcire facias upon recognizances in this 
court, writs of audita querela, and F facias, in 
nature of an audita querela, to avoid executions in 
this court; traverſes of offices, and the like; when 
the king hath been - adviſed to do any act, or is 
put in poſſeſſion of any lands or goods, in preju- 
dice of a ſubject's right; 4 Rep. 54. 4 Inft. 79.; 
on proof of which, as the king can never be — 
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poſed intentionally to do any wrong, the law 
queſtions not, but he will immediately redreſs the 
injury, and refers that conſeientious tafk to the 
chancellor, the keeper of his confcience, It alſo 
appertains to this court, to hold plea of all per- 
ſonal ations, where any officer or minifter of the 
court it a party; 4 Inft. 80. It might likewiſe 
hold plea (by ſcire fucias) of partitions of lands in 
coparcenary, and of dower, C. Lit. 171, where 
any ward of the crown was concerned in intereſt, 
ſo long as the military tenure ſubſiſted; as it now 
may alſo ix 8 bu "_ — _— r where 
T by the king, clai à ſtranger 
A” the — o the crown, the Apr. - 


and ef executions on ſtatutes, or recognizances, 
in nature thereof, by „at. 23 H. 8. c. 6. 2 Rell 


Ab. 469. But if any eauſe comes to iſſue in this 
Court, that is, if any fad? be diſputed between the 


parties, the chancellor cannot try it, having no 
power to ſummon a jury, but muſt deliver the re- 


cord- proprid manu into the eourt of King's Bench, 


where it ſhall be tried by the country, and judg- 


ment {ſhall be there given therean. Gy. Fac. 12. 
But if there be a demurrer in law, it ſhall be ar- 
gued and adjudged. in this court, 4 Ia. 80; and 


when judgment is given in ehancery upon demurrer 
C | 


lies opt of this ordinary court into the court of 
h. Dy. 315. 4 Iasi. $0. (vide 1 Vers. 
this opinion, but not well founded), 


. writs (relating to the buſineſs of the ſubject) and 
the returns to them were, according to the ſimplicity 
of ancient times, originally kept in 2 hamper, in 


hanaperia,-and the others (relating to ſuch matters 


wherein the crown. is immediately concerned) were 


preſerved in a little ſack or bag, in parud laga; 
and thence hath ariſen the Giginckon of the hana- 
55 8 a Per- | 


Ih ho... ß AA oh. oo. oe it 


A 
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jer-affice, and patty-bag office, which doth belong ts 


the common Jaw court in chancery. There are 

clerks of the petty- bag, and fix attornies. And 

| the proceeding in all poxſonat- ations by or againft 

any Officer or miniſter of tne court of chaneery x 

by bill filed; and after trial had, the record is to 

be remanded in the chancery, and there judgment | 
is to be given, but the execution is made returnable 
in the King's bench. FV 

The legal proeeedings are not inrolled on the 

rolls, but remain in filacirsy being filed up in the oſſice 

of the petty- bag. 18 Ed. 3. c. 25. 4 Ia. 86, 

Where there is a demurrer to part, and iſſue in Demurrer to 
part, the record being in the K. B., it is ſaid, that part, and iſſue in 
court ought to give judgment, becauſe there can Pt. 
be but one execution. But if the demurrer be 
argued firſt, this may be done in the chancery, and 
W the . 5 may be ſent to be Rn in the 

R. 1 Lev. 283. Fefferſon v. Dawfon, 2 Saund. 23. | 

London, to . 2 Roe was attached 1 by 
anſwer Jahn Dor gent., one of the clerks of Me- a fixty clerk 
mia, Winter, efq.y ons of the fix clerks of the court Caiuſt a com- 
of chancery of our ſovereign lord the now king, ſued . | 
according to the liberties and priyileges of the ſame ment of privi- 
court, for ſuch clerk, and other officers and mini- lege | 
{ters of the ſame court, from time whereof the 
memory of man is not to the contrary hitherto. 
uſed and approved of in the ſame, in a plea, For 
that whereas, &c. to the damage of the ſaid John of 
$ol. and therefore he prays remedy, &e. | Hs 

Middleſex, to wit. John Doe eſq. one of the clerks, clerk or 
of the petty-bag in his majeſty's court of chancery, the Petty-bag us 
according to the liberties and privileges of the ſame aſſignee of 
court for ſuch clerk and other officers and miniſters ſheriff againſt 
of the ſame court, from time whereof the memory 3 mY 
of man is not to the contrary hitherto uſed and a- 
proved of in the ſame, preſent here in court, in his 

own proper perſon, as aſſignee of A. B. eſq., and 
Sir W. T. knight, ſheriff of the county of Mid- 
der, according to the form of the ſtatute in ſuch 
cate made and provided, complains of J. A. - a 
| | plea, 
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1 plea, that he render to the ſaid Jahn, as affignee as 
aforeſaid, 60, which he owes to, and unjuſtly de. 

7005 er bim, For that whereas, &c. to wu faid 
| . as aforeſaid, his damage of 10. 
| | 20 * e dy, I his ſuit &c. Pledges, &. 
By a fix clerks Midalgſes, Nl, Luther Sewell elq., one 
againſt a ſixty Of the 5 clerks of the court of chancery of our 
clerk. lord the now king, complains of Richard Roe gen- 
tleman, one of the clerks of him the ſaid William 

Luther, now preſent here in court, in his own pro- 
per perſon, in a plea of treſpaſs on the cafe, For 
that whereas, &c. to the damage of the ſaid Luther 

4405 of 59 Sol., and therefore be prays remedy, &c. 
3 Fddleſex, to wit. Jahn Doe by Walden 8 
pron au Hanmer eſq. his attorney, complains of Thomas 
Beos gent. one of the clerks of Nehemiah M inter 
eſq. one of the ſixty clerks of the court of our lord 
the now king, preſent here in court, in his own 
We perſon, of a plea. of. treſpaſs on the caſe, 
For that whereas, &c. to the ſaid John his damage 
= 4 1ool, and therefore he prays relief, &c. pledges. 


Of Time and the Term. 


Time how computed, inclufrve or excluſi ve. 


TT HE ſpace of a year is a determinate, and 


1 well-known period, conſiſting commonly of 
355 days; for tho' in biſſextile, or leap years, it 
conſiſts properly of 366, yet, by ſtat. 21 . 3. 
the increaſing day in the leap year, together with 
the preceding day, ſhall be accounted for one day 
only. That of a month is more ambiguous, there 
being in common -uſe two ways of calculating 
months: either as lunar, conſiſting of 28 days, 
the ſuppoſed revolution of the moon, 13 of which 
make a year; or as calendar months, commencing 


at the calends of each month, whereof in a year 


there are only 12. 


* 


A month in law is a lunar month, or 28 days, 


unleſs otherwiſe expreſſet. „ 
In all caſes where a free ſpeaks of a month, it 
ſhall be intended of a lunar month, which contains 
28 days, and not of any other. 2 Roll. 521. I. 50. 

As upon ſtat. 2 Ed. 6. c. 13. which requires 


proof of any queſtion for a prohibition to be made 


within 6 months, the computation ſhall be made 


by lunar months. 2 Roll. 521. J. 52. Hob. 179. 


1 Med. 186. 9925 


So in an information for uſing unlawful games 


for 7 months, 'contrary to ſtat. 33 H. 8. c. 9. 
2 Roll. 522. N 3 | 
So where the ſtat. 27 H. 8. c. 16. requires in- 


_ rolment of a deed within 6 months, it ſhall be in- 


| tended of lunar months. 2 Cre. 167, 
In a contract to deliver ſtock, the computation 
mutt be by lunar months. Str. 446. | * 

* k CESD G ' N ut 


ud | 


of Time and the Term, 
But if money is lent for 9 months, it muſt be 


underſtood calendar months. Ibid. 652. * 


Of the term. 


In all gal proceedings (as time to plead, Oc.) 
a month is 4 weeks. 3 Barr. 43. 


But where a ſtatute ſpeaks of a year, it ſhall be 2 


computed by the whole 12 months. 2 Gro. 167. 
So where a ſtatute ſpeaks of 6 months, in a 
matter which concerns eccleſiaſtical proceedings, 
it ſhall be computed: by calendar months, as 2 
proof of a „ in prohibition. 2 Rol. 521. 
3900-179. Mt 10. ² ²· ͤ eo i tit, 

So in a quare impedit, the computation ſhall be 
13 months, 6 C. 61. Telv, 100. 2 Cre, 
141. 10 9 : | Et od ' 
If a thin de limited to be done within ſuch a 
line ther Fach a Fatt; the day of the fad ſhall be 
taken incluſive; as where the ſtat. 27 Eliz. c. 18, 
requires an action againſt the hundred within a 

ar after the robbery, the day of the. robbery ſhall 
= en. Ha 9. 2 Kal. 

O. I. 47. op. EEC OE SIE $378 
The term regularly is eſteemed as one day; 
therefore if judgment be given in full term, it re- 
lates to the firſt day of the term. 1 Bulftr. 35. 
And the fir/? day is the effoign day; for the quart 
die poſt is a day of grace. Thid A judgment relates 


_ tothe frff day, tho' a day be aſſigned for argument 


Vuarto die poſt. 


or PREprones of the parties. bid. 35. 
= da 


May ſhew the 


at a day ſubſequent. bid. by 25 EP 
The guarto die poſt is the full term, and the day 
| : 


- If money is paid between the firſt day of term, 
and the day on which a latitat is ſued out, the 
plaintiff ſhall enter a ſpecial memorandum, and it 
ſhall be as of the day of the return of the writ, 
Rep. Temp. Hard. 141. Vide 1 Term Rep. 116. 
2 Lev. 176. as to entitling declaration. 

The plaintiff may ſhew the true commence- 


true commence= ment of an aQion, contrary to the fiction of law, 
ment of action. evon in penal actions, 3 Burr. 12441. ; and if there 


time to which the bill relates. Bid. 


is no ſpecial memorandum, he may ſhew by the 
writ, that the action was commenced after the 


A twelve- 


Forms of the Courts. _— 

A twelve-month in a leaſe is good for the whole x2 months in a 
year, b Rep. 61.; but a leaſe for 12 months, is leaſe. | 
only for 48 weeks, bid. Rs | | 

In the ſpace of a day, all the 24 hours are uſu- In ſpace of a 
ally reckoned, the law generally rejecting all frac- £7, al244 . 
tions of a day, in order to avoid diſputes. C. Lit. 004 
135. Therefore, if L am bound to pay money on, 
any certain day, I diſcharge the obligation, if I 
pay it before 12 o'clock at night; after which, the 
following day commences. /bid. Lide 4 Term Rep. 
121, Lefty. “ ( 
The law takes notice of the commencement Calendar. 
and courſe of the year, and all. times which de- 
pend upon the calendar; ſo the judges may take 
notice of the calendar. Cre. Hlia. 227, 1 Leon. 
3 C ü oi oimmdiny: 

By ſtat. 24 Geo. 2. 28. the calendar is cor- Ajeration of 
rected, and a new ſtile eſtabliſhed, The year ſtile. 
1752 to begin 1 Jan. 17 52, and the day after the 
2d of Sept. 1752, to. be accounted the 14th 


September. | 
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ons. 


. 


ERSONAL action: are ſuch whereby a man 
claims a debt or perſonal duty, or damages in 
lieu thereof; and likewiſe, whereby a man claims 
a ſatisfaction in damages, for ſome injury done to 


his perſon or property. The former are ſaid to be 


founded on contra#ts, the latter upon torts or wrongs. 


Of the former nature are all actions upon debt, or 
promiſes ; of the latter, all. actions for treſpaſſes, 


nuiſances, aſſaults, defamatory words, and the like. 


Real actians, which concern real property only, 


are ſuch whereby the plaintiff claims title to have 


any lands or tenements, rents, commons, or other 
hereditaments, in fee ſimple, fee tail, or for term 


of life. By theſe actions, formerly all diſputes con- 


cerning real eftates were decided; but they are now 
generally laid aſide, on account of the great nicety 
reguired in their management, and the inconve- 
nient length of their proceſs, a much more expe- 
ditious method of trying titles, being ſince intro- 
duced, by other actions, perſonal and mixed. 
Mixed actions are ſuits partaking of the nature 
of the other two, wherein ſome real property is 
e alſo perſonal damages for the wrong 


e | | | 
Under theſe three heads may every ſpecies of 
remedy, by ſuit or actions in the courts of common 


law, be compriſed. 


Mutual commerce and intercourſe is of the very 


eſſence of mg but if there were no methed 


of compelling the faithleſs to keep their engage- 


ments, ſelf-intereſt is ſo prevalent, that very few 
would be adhered to, and conſequently very few 
made. Thus the chief advantage of ſotiety would 
entirely fail, unleſs its laws were ſo framed 1 P 
Fs . l 


Account. 
bind its members to a ſtrict performance of their 


quate ſatisfaction for the breach of them. Hence 
ſpring the actions of account, afſumpſit, covenant, and 


debt. 


Account. 


account to him, and refuſes to do it; by this 


calls him to an account ſhall recover of him, not 
only what ſhall be found due, but damages alſo for 
the wrong done to him. | 


and the defendant muſt not be a perſon. who hath 
any Claim in the thing to be accounted for. 

The proceſs in account formerly was by ſum- 
mons, attachment, and diſtreſs infinite. 2 Iuſi. 
380. And by the ſtet. 52 H. 3. c. 23. the writ 
of accompt- was given to the lord, which of the 
words of the writ is called a mon/trauit de compoto, 
and extends not only to bailiffs, but to guardians 
in ſocage, receivers, and other accountants. By 


: 


Ed. 1. But the ſtatute of . 2. c. 11. extends 
ay fon bailiffs and receivers, and not to a guardian 
in * and gives proceſs of outlawry, 2 nfl. 
I44. 380. > ? 8 

By the common law, it lay againſt one as guar- 
dian in ſocage, bailiff, or receiver, or by one in 


wherein both were named merchants; and, by 
7 W. & 4 | x 8 * g 


contracts, by compelling them to make an ade- 


Account is a writ or action brought againſt a 
man, who, by means of his office, or for ſome 
buſineſs he ' hath undertaken, .or: fome money. he 
hath received for another, is liable to render an 


means he may be compelled to do it, and he that- 


There muſt be a privity between the parties, 


this act it is provided, That bailiſſi, who ought 
to account with their lords, withdraw themſelves, and 
have no lands, &c. by which they may be diſtrained, 
they ſhall be attached by their bodies, ſo as the ſheriff © 


may cauſe them to come to render an account. 12 


favor of trade and commerce; "againſt another, 


143 


— 


„%ͤ q went 


ſtat. 13 Ed. 1. c. 23. executors ſhall have a writ 
2 oto, with the ſame proceſs as the deceaſed. 


2 Infl. 404. 


By NMeſim. 2. 13 Ed. 1. e. 11. ſtat, 1. concern. 
ing ſervants, bailiffs, chamberlains, and all receivers, 


which are accountable. 
Receivers were When the maſters of ſuch ſervants do aſſign 


yrs ns Fug them auditors to take their accounts, and they be 


2 Inf. 380, found in arrearage upon the account, all things 
being allowed which ought to be allowed, their 


bodies ſhall be arreſted, and, by the teſtimony of 


the auditors of the ſame accompt, they ſhall be 


- ſent unto the next gaol (i) of the king in thoſe 

| parts, and ſhall be received of the ſheriff or gaoler, 
and impriſoned in iron under ſafe cuſtody, and 

1 ſhall remain in the ſame priſon at their own coſt, 
If the court till they have fatished their maſter fully of the 


aſſign auditors, arrearages. Nevertheleſs, if any perfon ſo com- 


there lies no writ mitted, complain that the auditors have grieved him 
of ex parte tat unjuſtiy, charging him with more than he re- 


ſor, in that caſe, : ; . 
en to ſhew Ceived, or not allowing him expences or reaſon- 


his grief to the able diſburſements, and find friends that will take 
Juſtices, =_ 4, him to mainprize, to bring him before the barons 
2 * "ng * of the exchequer, he ſhall be delivered: And the 
2 Ju. 38s. ſheriff ſhall give knowledge to his maſter, that he 


| A guardianjin be before the barons at a certain day, with the 
- frag tha ag. rolls and tallies by which he made his account ; 
une n e and in the preſence of the barons, or ſuch auditors 


3 A as they ſhall aſſign, the account fhall be rehearſed, 
380 
found in arrearage, he ſhall be committed to the 
Proceſs of out- fleet priſon. Upon this clauſe was framed the writ 
wry is given | Sin 3 
in account, ſo as called ex parte talis, for the perſon impriſoned to 
after the account bring the enquiry before the exchequer.— Thus 
determined, the far of a particular method of proceeding with ac- 
983 countants. It was further ordained generally in 
arreſted. 2 7»ft. like caſes of account, that if the accountant fled, 
J 7 | 5 


that one only cannot be aſſigned. 2 7 380. By this act the 
auditors are judges of the record. id. The maſter may be 
found in arrear, but he cannot be impriſoned by the auditors. 
2 Haft. 280. | | 


and 


and juſtice done to the parties, ſo that if he be 


G0 Thie is quaſs, 2.commiſſion to ſuch perſans to audit, &c. fo | 


- © -a  ..O Oc. and. , 


NT TOOTG-WTTTD TR. TT 


43 


; 0 —; 
9 | 89 5 * * 
” 3 — iD 8 * FX. 3 8 8. 


7 would not come to account, he was to be diſ- 


trained, if he had any thing whereof diſtreſs could 
be made, ad veniendum coram jufticiarits ad com- 
potum ſuum reddendum ; and if upon appearing he 


was found in arrear, and could not pay, he was to 


be committed to gaol : if he fled, and it was cer- 


_ tified by the ſheriff, that he was non inventus, he 
was to be demanded from county to county, till 


he was outlawed, It was moreover declared, - that 
perſons impriſoned for ſuch matter, ſhould not be 
repleviſable ; and the ſheriff was enjoined not to 
permit them to go at large, either upon a writ of 
repleziari or | otherwiſe, without the aſſent of the 
lord, on pain of anſwering to him for the damages 
he had ſuſtained by ſuch ſervants, according to the 
amount he could make out per patriam, to be reco- 
yered in an action of debt. If the gaoler could 
not make amends himſelf, his principal was to be 
/0•77 8... 057. Tn 


345 


The writ of account, as it had been aided with Writ of | 


a more effectual proceſs, by the ſtatutes before. *idedby ſtatutes, 


mentioned, was- rendered à vety uſeful remedy fal dcm od 


againſt perſons who acted as agents, and fo be- 
came, either by bailment or receipt, poſſeſſed: of the 
oods or money ariſing from the goods of another. 
i've object of this writ was to bring the party 75 
account, and for- that purpoſe auditors were to be 
aſſigned. The perſons who were the objects of 
this remedy, as they had violated a truſt of great con- 
fidence, and -often of great magnitude, were ſub- 
ject to a ſhorter proceſs than any others who had 
broken a mere civil engagement. They alone, 
of all other defendants, in ſuits purely civil, were 
liable to a proceſs againſt their perſon; but the 
legiſlature had proceeded: with tenderneſs in allow- 
ing this proceſs, The ſtatutes gave it only againſt 
the perſons compriſed therein, in caſe there were 
no lands. We find the writ of monffrauit de com- 
goto made uſe of in Ed. 2. promiſcuouſly with the 
 comion cap1as (for ſo the writs of habeas corpus, 
' and other writs againſt the perſon, were now 
N ; | L | Pd termed, 


3 


* 


akebunk. 


| e , from the word wt u introduced 


in the | place of habeas, in oy offhand xo take 
1 and it w A | en her i 


"4s By; that the 04 las 


tutes, it was uſual, 


ouzhi Give to be taken; the',' be not e 
De ere the receip was MH to be ic 
woutd Till lie. 7 Acer th 


I" s Roe ts hve the * bf bf 
em, to arge its, either as Ba br 
Feteivers. It Sos mietimes objected, . that the 


X 1 wr would 9 nor ie af inſt A Teceruer, =] 


ſtatute of Ma rſt i ks only of 5 
Fur 7 was ſaid, that che Writ would * 
Fon. 2, which. ſpoke of Feteivers; Fa 


9 — * ſtatüte Was to 'be conſidered 4 s Having 


relation to the Ithtite f liche, ig thert- 
fore, that the two Nitutes ſhould be 'confrutd 
together as one; fo that theſe. writs, Which had be. 


come very common, were dexerralned td be 00c, 


5 eicher ſtatute. 75%. 41. 94. An actidn of 


account on the ſtat. of 9 *. 17. A , 


. Ln uardian in forage, 1 js to be found. in Meyn. Rt; 


＋ wh which ſtatute enacted, © That when latd, 
focas e, was in cine of the Bei- FHatitn: 


L wie 2 oy, wh he came 5 age, thay Joni 


anſiger the iſſues ul acto 
ute which * "The 25 Ed. 3 . 5 e. 5. gave the ation of 
- Tae, account to executor © Re, dat 31 EA. 3. 


I. to adminiſtrators, And by the ſtatute of 


a EF Hin. c. 15. f. 47. actions of lea may be 
1 


ought againſt the executors and adminiſtrators of 
every. guardian, bailiff, and receiver, #nd by one 
Joint-tenant in common, his executors und admi- 
niſtrators, againſt the other as bailiff, for receiving 


more than his ſhare, and againſt their executors 


- and adminiſtrators. And the auditofs appointed 
"by the court, ſhall Mdininifter 3 an n Gath, and examine 
the parties, and for their pains haue fuch altow- 


| Kijce as the court ſhall Judge reaſunableg to be 


(.) A. 94. 665. | : 1 
R pai 


. 


av th ure 


equity ns 2 —_ — had an 
ey, $ 2 without SEED 
* to produee 
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" 


ntity 
to account for, 40 1 hw Lord La lay, 
in a cauſe before him; wherein a very long. and 
intricate account 1oas to be gone thre (after the party 
refuſed a reference), Mi did you not bring an amian 
account ? we cannot go through this at ny pris. 
The diſuſing of this action is. laid down to bs 
on er 1 of * great delay in ſs, which 
ſummom, attachment, and infinite. 
22 Auen an, it now may bob oe by 
iddlgſex, tas, or 14s, — e. H- 
2 4 * ſee no Nee ve te not 
come into uſe n, eſpecially * W 
it clear, and „ 2 
It ſeems in this action the ehe cannot 
money into court, as he may in 
126. per Mills, & J. 7. 27 Geo, 242. 
To maintain this action * muſt be „ 
three following.cicgumſtances incident to the caſg : neceflary to 
Firf, The party to be ſurd muſt have no chic in mintain the 
demgnded to his 0wn_-uſe; for if he. . 


Sung 


ty Aer 5 tation 


e to my ay or to be given 
over to me, there, there is no agreement 1 85 
the part: es, and, for want of privity between me 
and the party who as th the ON! cannot ich 
18 


: _ „ 
f ; DX. . 


this eaten, Oe, 5. Hutt. 5 Butin the caſ | 
of the crown, by "reaſon of the prerogative, the 


dow will ſupply a-privity.. 4 Zen. 21. Tbiruh, 


Where the perſon that delivereth the goods or 
money, hath taken no ſecurity for the ſame; for 


| whete! the party hath taken ſecurity, the other 


perſon, ho hath taken the goods or money, can- 


not be ſaid to be poſſeſſed ſuch things, or that 
he hath received them, to render an account of the 


profits: tho? if a bailiff doth receive money, and 


2 . 


| promiſes to pay it, the party who lets him have 


The plaintiff 


the money, may have this action or it; ſo 
that what is meant by a ſecurity, is not here mean 
of a bare right to another action, but ſuch a ſecu- 
rity as the party may ſue upon the ſecurity: itfelf; 


for, in ſome caſes, debt and account, will lie for the 


me thing. \Fourthly,, Where the party that hath 

ie. thing that is demanded, hath not only a bare 
overſight thereof, as a ſhepherd of ſheep; or the 
like, but hath: ſo far à property, as to be able to 
change the ſame for the benefit of the bailor (which 
is 3 my whoſe money or goods they were), or, 
at leaſt, to make advantage thereof, in order to 
render an account for the fame. 11 C. 93. Dyer, 
114. Bro. Account 29. .. 


The plaintiff muſt: take care to charge the de · 


muſt charge de- fendant in a proper manner, as the caſe is; as 
fendaneproperly hi, receirer, or guardian. If he be bailiff, he 


muſt charge him fo; if 'receiver, he muſt name 


him ſuek; and: if both, the writ muſt charge him 


By baififf, 


ſo. Where the things of which a man doth re- 
ceive the profits (whether it be land ar goods) be 
uuncertain, as a manor, hundred; or #he like, that 


may be. improved, there he ſhall lit-eharged as 
bailiff;, hut where N things (be it profits of courts, 
forfeitures, iſſues fins, amereiament) be certain, 
there he ſhall be charged as receiver. 2 7. 277. 
5 4:4 4 we underſtand a ſervant that hath 
had the adminiſtration or charge of lands, goods, 


or chattels, to make the beſt. benefit thereof for 
dhe owner; and by this writ, one may charge any 


BAU HC TOOL s. Ta I, m Þ RE: co rs ac 


him. Pu 14-- Anda guardian in 


I Brownl. 75. þ 


one as receiver, that hath feceives: money, or other "3 Y = wy + 


things for me, or to my uſe. G. Lit: 378. 2 Lan. FN 
245. If öne charges me as bailifF-of his | | 
ad merchandizandum,' in this caſe, I muſt anſwer 

for the increaſe,” and ſtill be puniſhed for my negli- 

gence; but if he charge me as receiver ad compu- 
tandum, T-hall be anfwerable but for the. bare due 
ney, or thing which was delivered. - Gedb. 55. Ce. Bailiffs ſhall 


5. 
Lit. 172. 1 Gro. 82. And a bailiff have have allowances, 


res el upon' _ 3 for pong he diſ- 

by es be ng; bo: is office, as to pay his quit- 

be. G. Lit; 172. or if he be 8 or 

fer 1, by other means, without any default in : 
Frog may be beate Guardian.in 

charged.s -as bailiffs 2 Cro. 219. * 

A receiver is one who receiveth the mor \ and Receiver. 
is' to render- an account of-it, but is not a ed | 
any charges or expences, - but- what is agreed on 


between the parties; and in this caſe, the, plaintiff 


is to declare. by whoſe _ he received Ws . 
Lit. 172. 1 rte 

In this action there are two Judgments: the Two n 
firſt, that the defendant ſhall account, which is in- 


| terlocutory ; ; and thereupon, on motion, the court 


appoint auditors to hear and examine. the accounts 


of the parties, what the defendant- hath received, 


and what he hath expended; and the defendant 
ſhall appear from day to * before the. auditors at 


every day and place aſſigned by them, until the 


accoufit ſhall be determined; and if either party 
thinks they do injuſtice, they may apply to the 
court for relief. 1 Mad. 42. Williams v. Lee. 
And if the auditors cannot complete the account, 
by the day appointed, they muſt apply to the court 
to have their time enlarged. Raft. 14. - | 
If the defendant. refiſes to come to account, Refuſal to ace 
application may be made to the court for a writ of count. 
capias ad computandum; and being taken, he muſt - 
put in bail to anſwer the condemnation... Towers wr». 
Lewis, Keb. 225. The auditors certify the delay 
or neglect of kid teen. 1 en * l. 99 . © 
| Ic | 
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Þ The Cbftance of thedeslarntion e 
18, that the defendant be properly ct rged. As to 
tha time, it is not neceſſary to be particyſar, nor 35 


0 the quantum of the nun; but it is neceſſar), 
that the ne . forth by whoſ bangs the defen- 
dant received it. 3 Kh. 425. An executor muſt - 
3 the bands of the teſtator. 
.... 
Within what The nis to be brought within ſix years, un- 
time to be . leſs the account be between merchant and merchant. 
pgs 224 21 Fac, 1. . 16. | : j | 
n to wit. Jobn Sounders, late of, &c. 
Ae eſquire, 2 3 to _ T homag 4 171 
2 ene a at render to the 
——S . 
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- Thomas, A 1 So of the time in which 


| 1765, he ü ae. 


Pais ws A ⁵ . ²⁵˙ m.. ] w ]¶ : ³ ³ ðͤ . w 7—² “& 
L 5 * 


| my life- the 3 the aid 


them, rendered a reaſonable account of. the 
the ſaid Thomas; but the faid b and the 
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handy HO re the whom the: — 


were for a long time, wit, ect Fe- 
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ſurvives, 


irſt 
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der, it may be in 
any county. F. 


15 the and be Gin J. nn 
| ati WAFSSs 

a mer of the hid r (chat ig to 

fay), twel heſts of coral beads, — 3 largo 

| bio 8 wit) three thouſand pou 5 275 4 

pag beads of the ſaid 3 
of the 3 19,000). of 


2 be bags: ages Frm 
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ye hd ab 5 22 — 


ſince the degeaſe of the A ee (although 
DEE &e.} have not, nor hath either of 


iQ 
10 6 
hmox in the life time of the ſaid Solomer, and 
faid John ſince the death of the ſaid Nala 
alt n ne 03 - reſt 
to the fai Tena mage rb 
and therefore he brings his ſuit, &c. 


bap ap Eqpes being in the cuſtody of the — by of and receiver, * 


alſea, of our lord tie now ki „ before e 5s: 
Fa king himſelf, of a plea, that he r to the 
ſaid George a reaſonable account for the time that 


de was bailiff to the ſaid William at A. in the faid 
county, and there receiver of the N 2 


— 
— 


. 


me vw 4% 


„ dan Waben Bu e the kia I VE on 
; the firſt day of Oggober, In the. year of our Lord 
3 1760, until the firſt day of May, in the year Kone 
Lure 1761, at A. aforeſaid in the ſaid county, had 
bdboeen bailff of the ſaid George, of the manors of 
1 2 m H., I., and K. and 20 meſſuages, and Soo acres of 
ee 1-100 _ the r and 2 ing, al eng 
time had the care an management of 
cos, and ſheep to wit, 50 horſes, at. ig and 
N 4 Joo ſheep, to make merchandize and profit thereof 
for the 004 George, and to render the ſaid George 
a reaſonable account of the ſame; and during the 
time aforeſaid, that the ſaid William had been bailiff 
to the ſaid George at A. aforeſaid, in the county 
aforeſaid, he hes ſaid William at A. aforeſaid, in 
the county aforeſaid, received of the | 
of \the... ſaid | George 10,0000. by the hands. of 
Richard Sykes, to make merchandize and profit 
thereof, for and to render a reaſonable account 
thereof to him the ſaid G eorge, when he the ſaid 
M illiam ſhould be thereto rae Dry requeſted; yet 
the ſaid William (altho' often requeſted, &c. ) hath 
not yet rendergd a reaſonable account thereof to the 
faid George,. but hath altogether refuſed, and ſtill 
doth refuſe ſo to do, to the ſaid George his damage 
Brooms and thereſrov he bejngs his fair &c. | 
Colt 1 : { 
It is 12 in 3 Will. 104. That the. defendant | in 
| | Account, need not plead at all in the action, but ; 
. | come into court, and ſay to the judges here; 
am willing to e with the plaintiff, and pray f 
= warn ae. a, to take an account \ 
between me an = P ani . ] 
With roſe? to the plea, the following rules may | j 
1 be uſeful: t 
Rules as to the 1. That wh matter can be pleaded i in bar * 
Plea in account. to the action, muſt be ſo pleaded; and that what- 
ever matter which may be pleaded i in bar, cannot 1 
_ afterwards be pleaded — the auditors; the rea- a 
ſon. is, to avoid trauble and charge to the parties, be 
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2. Except in caſe of a releaſe, or plene computuvit, Releaſe and 
if the party is once chargeable and accountable,” he {7 e r 
cannot plead in bar, but muſt plead before audi- the inks of | 
tors; theſe exceptions are, becauſe a releaſe, and'aciou. 
having fully accounted, are total extinctions of the 
right of action; which the court is to judge of, 
and even in thoſe cafes, they muſt be pleaded ſpe- 
cially, and cannot be given in evidence on ze 
e „ 55 = ot 
Nothing can'be pleaded before auditors, con- No plea before | 
3 to what as been _ before, _ which mules, com: 
has been found by verdict; becauſe it would intro- r to | 
duce either contrary” verdicts, r two verdids of d. n Ps 
the ſame, which is abſurd. All the caſes where 
the pleas have been rejected before auditors, ' were, 
becauſe they might have been pleaded in bar; the 
defendant ſhall not lie by and plead before auditors, 
what he might have before pleaded in bar. 
L. C J. Wilmot. Godfrey v. Saunders. 3 Will. 
114. N 232323 0 25 N bi E * l 
Motion to ſet aſide ff. fa. executed, and money Aſſeſſment bf 
to be reſtored in action of account —plea fully ac- Gamages on = 
counted, and ifſue thereon; the jury found for the ou Lex 46h 
plaintiff, and aſſeſſed damages and coſts; judgment ment wa Rad 
was entered up, and execution awarded. It was thereon, is bad, 
contended that the judgment ought to have been hay to have 
only guod computet, and then the parties ſhould have — — | 
entered into the account before auditors aſſigned, 
and that the final judgment ſhould not have been 
ſigned till then. Per Cur. Ihe judgment is wrong, 
for it ought to have been only guod computet ; and 
we will take this to be an irregular judgment, and 
likea final judgment ſigned before any interlocutory 
judgment; therefore let the judgment and execu- 
tion be ſet aſide, and the money reſtored. Hughes 
v. Burgeſs. Rep. Yemp. Hard. 394. 5 | 
Kent, to wit. Jo nn complains of Richard By one joint- , 
Fenn, being, &c. in a plea, that he render to him ten..rr againſt 
a reaſonable account, for the time that he was another, ſor mo- 
bailiff of the ſaid John; For that whereas, he the {7 latin 4 = 
laid Richard for a long time, to wit, from the firſt mare. 1 
day 
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5 Account. 
22 2 8 N ur Lon N f 


our Lotd 
0 mk ee 82 * ny de 
p'˖roprietor of one undivi 0 moiety, mr er 
_ _ the (aid Jahn of — — Nr = 5 of 3 
certain mare, and duri ad the care 
management of the ann gy the letgi ing 
out to hire of the ſaid 3 2 the . 
-profit of the bid Jebn and Richers, 
_ reaſonable account thereof 8 15 = ; 
he ſhould be thereto afterwards r 


war e t. ſwears, 
and lawfully. Br. Auen, 0 20 


dn fr 44.0 
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had 3 7 common, as fr diſlurbing @ Way i 
2 20 and huruing the plaintiff's 
2 for 25 bad tune; for nat repairing banks 
a iy ir we Ky the year- 

8 tre ur 
= in e before, they were more dal 


called actions of 5 y; but the marks 
meme, between - 4reipals, and treſnals 
upon the caſe, be er now to be. diſtinstiy aſcer- 
nined. It was held that the former muſt always he 
ui et arm the latter never, The nature however of 


D and their conſequences 
ſo various, that the truth of 4 matter ſounding in 


«gfe could not Ln ſet forth, without ſame- 
times alledging circumſtances which carried evident 
force in them: therefore in. 12 * 4. 8 noone 
Aan on the caſe was brought f. far topping a ſe 

lo ſeyeral acres of. 83 flooded, it — 


held good, chat the f 1 Was lad 
vi et arms, that 2 mal. feaſance and the remote 
cauſe of the injury eg by th tho plaintiff; tho 
the conſequential 72 wh 2 was the immediate 


cauſe, and the giſt of the action, was in caſe, 1 
| a fliſtinction K | 
» 3 jul 0s It was then . 
* 1 as they called wr wight be forcible, as 

of hopping 8 the ſqwery and be laid 


1 K 


vi rain, ev even in an Fn as Ar 
action is properly graunded upon 7 5 


hege; this ganſequence 10 
me eee of cauſa Coe hr _— 
3 a-kin to the ion of treſpaſe, 
I ure we of RE . 
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Affumpſit. 


| ceive the inſtances in which the old form failed, and 


it was nec to make a ſpecial writ. The ac- 


tion on the caſe was found fo convenient a remedy, 
that it was wiſhed to extend it ſtill further. They 
wanted to apply it to cafes of non ormance 4. 


promiſes : but theſe did not fo kindly fall: within 


analogy of former inftances. It was harſh to give 


the name of treſpaſs to a thing which was never 
done; it took therefore ſome time, and needed the 


concurrent force of ſome ſtrong motives, to induce 


the courts to admit theſe new writs. © The preſent 
ſtate of the remedies in uſe, where contracts were 


gaining a ſupport for theſe new actions upon the 


themſelves, that remedy fail 
pay money which he owed, the remedy was by ac- 
tion of debt; in which the defendant mightdiſcharge 


Wager of law. 
Eo. 2 Inſt. 45. 
1 Inft. 295. 


caſe. If a man performed not his covenant, an 
action of covenant lay; but it had been long held, 
that an action of covenant muſt be grounded on a 


ſpecialty;' ſo that where the parties had not ſo bound 
7 faiſed. If a man did not 


himſelf by wager of law, unleſs the nd was 
founded por a ſpectalty : the ſame in detinue; © To 
obviate theſe and the like defects, and to legiti- 


mate an action of a more effectual nature in mat- 


ters of contract, was worth the attempt. Several 
actions were brought before they were allowed and 
authenticated. The firſt was againſt a carpenter; 
guare cum, c., a ee c., to build a houſe 
within a certain time; he had not done it. It was 
objected, that this was in covenant; and as no writ- 
ing was ſhewn, the action muſt fail. And it was 


pronounced, that this remedy was inadequate where 


the contract was ' executory, and where the only 
complaint againſt the defendant would be for his 
non feaſance or non- performance. 2 H. 4. 3-03 


another, 11 H. 4. 33. vide Bro. Af: fur Caſe, 40. 


- Theſe determinations left all perſons: who had 
made agreements without deed, - (for, if a mere 
writing, it could not be declared on in covenant,) 


ind where nothing had: been done to execute the 


Pa 5x 


"__ 


contract, 


* 


* * 
; eS, 
6 - 
4 1 


contrsK, endkrely whhilin redbelb; und ine deere 


minations might have driven the parties into ehan- 
cery where they could have theſe agreements 


decreed to be N rmed. This per- 
haps, as well as other conſiderations, might ineline 


the courts to review this you point, and try 
if they could accommodate the notions of law, as 


then underſtood, to the exigencies of the occaſion; 
and thereby not only draw back into its proper 
channel the current of deciſion from the chancery 


to the courts of common law, but, by rendering 
this action more general, put the nation in poſſeſſion 
of what was then much wanted, a more effectual 
common- law redreſs in matters of contract. In 


the 34 of H. 6. the diſtinction that had been 
made between a non- performance and a negligence or 


mal-feaſance was denied (1). An action on the caſe 

(1) Mal. fraſance, is when a man d6es ſomething purpoſely on 
his own head, fancy, or humour, without any expreſs agreement, 
implication, or requiring of law, by which ill-doing the plaintiff 
receives damages; as arreſting a man without cayſe, diſturbing 


the plaintiff in his office, reſcuing a prifener out of cuſtody of offi- 1 5 


cers, enticing away an apprentice, &c. a 


Non-feaſance, non-faiſance, or feaſance, is when a man does. 


not do or perform ſomething which he ought to do, either hy 
his own expreſs undertaking, or by the implication or requirin 
of law, (called an aſſumpſit implied, ) by the not doing 5 9 
the plaintiff receives damage. * e 2 
Migſeaſunce or feaſance, is the doing of ſomething (which a man 
hath expreſsly undertaken to do, or which the law by implication 
requireth him to do) otherwiſe than he undertook, orthe law re- 
quires it ſhou!d be done; by the miſ-doing whereof, the plaintiff 
— damage; as 3 a ſurgeon for neglecting the cure of 
aleg, &c. ' 1 n FFC 
Wen: feaſance upon an expreſs or implied promiſe or duty, has 
ce to a man's real gate, as the not making a feoffment 


according to a 1 » but ſelling. it to another; not delivering 
ſcifin of land fold, ut ſelling er 1 rnx's © I 


Or to his perſonal e//ate, as the not paying money at ſeveral times 
upon a bargain of cattle, aecording.tocxpreſspromiſe,orfor goods 
ſold on requeſt, or upona promiſe to pay for goods at a certainday. 
Or to bis perſon,” as not ſaving plaintiff harmleſs, or for not ar- 
reſting defendant upon a writ, cing in the ſheriff's preſence, or 


for not ding according to i Rions: _ | 
Theſeare generally pris | in the entries under the title of Torts, 


i, e wrongs or injuries, and intermixed one with another. 

Many precedents under title Non-feazance have a near rela- 

tion to miſ- feazance and negligence, 4 
I Was 
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yes brought againſt aac; 
mill day, as he had undertaken. Ie 
was 6b} upon the principle of the determina. 
tions, that if the mill had been made ill, the cove- 


nant would have been turned: into a tort, and treſ. 


on the caſe would lie for the miſ- feaſance; 
t here was a which would: found 


"| xi pies knee: To this Babingtos anſwered, 
2 if one made a covenant to cover a houſe by | 


that was broken, might be made the 
action on the caſe, 3 H. 6. 36. 


The action ſa- 


22 H. 6. 


A certain day, and, he neglecting to do it, the rain 


came in damaged the houſe, the owner-might 


have an action of treſpaſs on the caſe for the damage: 
the ſame ſaid Cockatn. After this manner of arguing, 
it was obſerved, by one who was inclined again 
the action, that if this was allowed, eve — covenant 

jest of an 


In 14 H.6. An action was brought againdt 2 
man who had undertaken to procure certain 
ſons to give releaſes, which undertaking he did not 
perform; the ſame arguments were Per 7644. ainſt it, 
as againſt the former. This being 5 2 nn 


feaſance, the remedy muſt 2 in —— but 
denied by Fayn, G J. and Peffon; and they ſtated 


the common caſes of a carpenter, a ſurgeon, and 


the like ; who, if they undertook and did nothing 


towards the performance of that undertaki 
ſhould be liable in an action on the caſe, and the 


party ſhould vat De driven to an action on the co- 
venant. 


In 22 H. 6. it was held, that if land was hs 
the vendor might have debt for the money, and 


the vendee might have caſe, if he was not e 


of the land. We have every —— 


that the promiſe meant in the r of this period 
was an a/?ual undertaking, which could be proved, 


and not ſuch an -wplied promiſe as was in after- 


times pronounced, to ariſe in caſes where a duty 
was previouſly due. It was agreed, chat a conſi- 
— mn ueh promiſe tho be ſtated in the 


declaration, 


whereas, by the judgment in the writ of detinue, he 


fendant was a ſtranger to the firſt bailment; but all 


the uſual mode of redreſs in moſt inſtances of ma!- 


of 
ba 


159. 


declaration, as it would otherwiſe ** 0 nudum 
pudum, to which the law never would give 


The action on the cafe ſometimes applied, amongſt The of 
others, to inſtances where the old remedy was dy law in code, 
derinue.  'The war of law, which was allowedih *c: made the 
that did writ, made it. very defirable to ſubſtitute 44g delirable 
had been brought for a horſe which the plaintiff 

tad baited to the defendant, and which had died 

Wrough his negligence. The defendant | having 

waged his law, and: fo got rid of that action, the 

plaintiff brought- another Leg upon his caſe; 


but the law-wager being pleaded, that was argued 
to be à ſufficient bar, as the plaintiff would in this 
action, recover in damages the value of the horſe; 


was eſtopped to claim the horſe itſelf, and ſo he 
ought not to recover the damages, to the value of 
the horſe in the preſent action. Agaith where an 
action on the caſe was brought, for that whereas 
the plaintiff had bailed certain gnods to A. to keep, 
A. bailed chem to the defendant for the plaintift s 
uſe, but he had uſed and ſpoiled them; Brian 
thought the action would not lie, becauſe the de- 


the other juſtices were of a contrary opinion. 12 El. | 

t 13. Thus was the — 1 upon the caſe, by 
grees, adapted to almoſt all purpoſes; ſometimes 2 

as a remedy, where the common law before fur- | 

niſhed none, and ſometimes in the place of the old 

eſtabliſhed actions, which were found leſs adequate 

than this, to obtain the ends of juſtice. It was 


feaſance or negligence, whether of private perſons 


| or of thoſe in office; and the party thereby received 
a recompence in damages. It only remained to 


13 the action of afſumpfit, as a ſub- 4 
. to perforl — 
dreſs in regard to pe injuries, will 
re red a complete — . * 


” 


=: 


Eſtabliſhed now It as declared by the hole court, 21 H. 9. 


that action Ws 
+ would lie for * f 
non. feaſance. We | 


o. that an action upon the caſe would lie as 
for a non-feaſance, as for a mal-feaſance; and 
again recognized, 21 H. 7. 41., at which time it 
was faid; that if a man bargained that another 
ſhould have his land in fee for ſuch a ſum of money, 
and neglected to make an eſtate accordingly, an 
) 55 : 5 2 upon —_ y to 1 po 1 
Adrantage of ſuing out a na in chancery. The prodigi- 
ee. „ . 4 this eee remedy, _ 
ſubſtantiate promiſes and. undertakings, was ſoon 
diſcerned by the legiſlature; which on this ac- 
count, as well as on account of the many ap- 
plications that were made of this action in this 
0 19 K. 7. reign, paſſed an act (a), which gave to the ain 
c. 9. upon the caſe, the ſame proceſs as was before in 
an action of debt, oy « | Bf f N 


M the Action of. Aſumpit. 

An aſſumpſi, An afſu is an aQion the law gives a par. 
. n e breach or eee 2 
contract legally entered into; it is founded on 2 
contract, either expreſs or implied- by law, and 
gives the party damages in proportion to the loſs he 

has ſuſtained, by the violation of the contract. 


Expreſs con- Expreſs contrafts, are where the terms of the 
tracts, agreement are openly uttered and avowed at the 


time of the making; as to deliver an ox or 10 load 
of timber, or to pay a flated price for certain goods. 
An expreſs promiſe will give an action, wh 
otherwiſe the plaintiff muſt have had recourſe to 
ſome other ation. '-1'Saik..g, Wilkin v. Within. 
An expreſs contract, takes away the contract implied 
by law. Alen, 9. 3 5 
Inpliad, are ſuch as reaſon and juſtice dictate, 
and which: therefore: the law preſumes, that every 
man undertakes to perform: As if I employ a per- 
ſon to do any bulineſs for me, or perform oe 
y | Work; 


. 
— — 
f | i 
ws * 
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f * 


work ; the law. implies that I-undertook; or con- On an imglied 


trated, to pay him as much as his labour deſerves, Promiſe, you 


may declare by © 


If [ take up wares from a tradeſman, without any vy of a rene. 
reement or price; the law concludes that I. cons ral indebitatus 
tracted to pay their real Value. And there. is alſo aſſumpſit. Salt. | 
one ſpecies of implied contract, which funs thro? 3% © 
and is annexed to all other contracts, conditions, | 

and covenants; . viz. that if I fail in my part of. the 

agreement, I ſhall pay the ather party ſuch damages, 

as he has ſuſtained, by ſuch my neglect or refuſal. 

A contract may alſo be either. executed, as if A. Ot contracts ex- 

agrees to change houſes with B., and they do it im- ecuted; 

mediately ; in which caſe the poſſeſſion, and the right. 

are transferred together; or it may be executory, as or executory. 

if they agree to change next week; here the right. 

only veſts, and their reciprocal property in each 

other's houſe is not in poſſeſſion, but in action; for 

a contract executed conveys a choſe. in poſſeſſion; a 

contract executory, conveys only a choſe in action. WED 
A conſideration of. ſome ſort or other, is ſo abſo- Of conſideration 

lutely neceſſary, to the forming of a contract, that io the contract. 

a nudum pactum or agreement to do, or pay any thing 

on one ſide, without any compenſation on the 

other is totally void in latu and a man cannot be 

compelled to perform it, Doct. and Stud. c. 24. What is a nu- 

As if one man promiſes to give another 100/.; here dum pactum. 

there is nothing contracted for or given on the one 

lide, and therefore there is nothing binding on the 

other. And, however a man may or may not be 

bound to perform it, in honour or conſcience, 

which the municipal laws: do not take upon them 

to decide; certainly thoſe municipal laws will not 


compel the execution. of what he had no. viſible 2 
inducement to engage for: and therefore our lx © - 
has adopted the maxim of the civil law, that ex WA it 
nudo pacto non oritur attio. Salk. 129. Bro. Ab. 79. ** 


But any degree of reciprocity will prevent the paz. 

from being nude : nay, ae, the Sing be Coded. | 

on a prior or moral obligation, (as a promiſe to pay e 
a juſt debt, tho' barred by the ſtatute of limita. 

tins) it is no longer 3 And as * 
| 1 . ; 


162 
5 
was eſtabliſhe 


Aﬀfumplit. 


rule was principally eſtabliſhed to ayoid the incon- 
venience that would ariſe from ſetting up mere 
verbal promiſes, for which no good . reaſon could be 
aſſigned, Plow. 308. ; it therefore does not hold in 


ſome caſes, where ſuch promiſes are authentically 
- Voluntarybond. proved by written documents. For if a man enters 


into a voluntary bond, or gives a promiffory note, 
he thall not be allowed to CE the want of conſi- 


deration in ordet to evade the payment; for every 
bond; from the ſolemnity of the inſtrument, Har- 


ares 200. 1 Ch. Rep. 157., and every note, from 


the ſubſcription of the drawer, carries with it an 


Expreſs con- 
tracts, what 
| they include. 


internal evidence, of a hoot conſideration. Lord 
Ray, 760. Courts of juſtice will therefore ſupport 
them both, as againft the contractor himſelf 3; but 
not to the prejudice of creditors, or ſtrangers to 
the contract. Yide Noy's Mar. c. 42%, © 

* Expreſs contratts include three diſtin ſpecies ; 
debts, covenants, and promiſes. The legal accepta- 
tion of debt is, a ſum of money due by certain and 
expreſs agreement; as by a bond for a determinate 
ſam, a bill or note, a ſpecial bargain, or. à rent 
reſerved on a leaſe, where the quantity is fixed. and 
unalterable, and, does not depend upon any after 


| calculation to ſettle it. The non-payment. of 


Covenant. 


theſe is an injury, for which an action of debt lies. 
, ITE | 5 
A covenant alſo, contained in a deed to do a direct 
act, or to omit one, is another ſpecies of expreſs 
contracts, the violation or breach of Which is a 
civil injury. As if a man covenants to be at (un- 
terbury by fach a day, or not to.exercife a trade in 
a particular 'place, and is not at Canterbury at the 
time appointed, or carries on his trade in the place 


| forbidden, theſe are direct breaches of his cove- 


Promiſe todoan 
explicit act, is an 
expreſe contract. 


nuke 5 ap og be, perbaps, greatly to the thiad- 
vantage and lofs of the covenantee. The remedy 
for this, is an action of covenant. - 
A promiſe is in nature of a verbal covenant, and 
wants . nothing but the ſolemnity of writing and 
feeling to mae it abſohtely the fume. If there 
M e ore 


| fore it be to ab any explicit act, it is an expreſs con- 
tra, as much as any covenant ; and the breach of 
it is an equal injury, and an action lies on the caſe, 
for what is called the aſ/ſumpſit, or undertaking of 
the defendant, - 1 „ 


7 


Some agreements indeed though ever ſo au The W of Th 
made, are deemed of fo important a nature, that fraud and per. 


they ought not to reſt in verbal promiſe only, which 
cannot de proved, but by the memory of witneſſes. 
To prevent which, the ſtat. 29 Car. 2. c. 3. 


1 
: 7 ( 
- 
. 


enacts, that in the ſix following cafes no verbal 


promiſe ſhall be ſufficient to ground an action 


upon, but at the leaſt ſome note or memorandum of 


it hall be made in writing, and ſigned by the party 
charged N 0 wy an executor 1 admi- 
nftrator promiſes to anfwer damages out of his own 

te. 2. Where a man untlertakes to anſwer for the 


debt, defantt, or miſcarriage of another. 3. Where 


any agreement is made upon confideration of marriage. 


e any contra or ſale is made of lands, tent- + 


ments,” or hereditaments, or any intereſt therein. 5. 
Where there is any agreement that 4s not to be per- 
formed within a year from the making thereaf; and 
b. That no contratt for the ſale of goods, wares, and 
merchandyfe, for the price of 101. ſterling, or upwards, 
Hall be allowed to be good, except the buyer ſhall accept 
part of the goods fo ſold, and attually rereiue the ſane, 
or give ſomething in earneſt to bind the bargain, or in 


and no contract 


for the ſale of 
goods above 1 ol. 


„ or that ſome note or memorandum in 


2 eee, cr. 
writing of the ſaid bargain be made, and ſigned by the 


parties to be charged, or their agents, thereunto le- 


3 | 


Upon theſe clauſes,” the following decifions have Deciſions. 


taken place: As to the 1ſt, I find no determination; 


to the 2d, the rule is, that if the defendant comes 


only in aid of the other, who obtains e Is ſo that 
there is a remedy again bath, according to their 
ements, that that is a collateral undertaking, 


| and void without a note in writing; dut where the 
whole credit it given to the ſendant, ſo that the 


ther is but as his ſervant, and there is no remedy 
| 1 00000 
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againſt him, that that is not à collateral, but an ori- 
ginal undertaking ;- in. which caſe, a note in writing 
is not neceſſary. Bourkermire v. Darnell. 1 Salk, 
| 27. Bull. NM. P. 276. %%% a ok 
A broker about As where one Taylor, a tenant to the plaintiff, 
to ſell goods to being three quarters of a year in arrear for rent 
e ee (45/.), and inſolvent, conveyed. all his effects for 
2 to pay him the benefit of his creditors. They employed Leper, 
his rent, if he the defendant, as a broker to el the effects, and 
* diſtrain; accordingly he advertiſed a ſale. On the morning 
win ee advertiſed for ſale, Williams, the landlord, came to 
writing. diſtrain the goods in the houſe ; Leper, having 
| notice of the plaintiff's intention to diſtrain them, 
promiſed to pay the ſaid arrear rent, if he would 
, defeft from diſtraining, which he did. At the trial a 
verdict was found for the . plaintiff. 45“. Lad. AA. 
| er was a truſtee for all the creditors, and was 
_ obliged to pay the landlord who had the prior lien. 
This has nothing to do with the ſtatute of frauds; 
it is rather a fraud in the defendant to detain the 
.451. from the plaintiff, who. had an original lien 
upon the goods. %% 
J. Wilmat. This caſe is not within the ſpirit 
1 * or meaning of the act. The tenant was here the 
| =» original debtor. The plaintiff had two remedies 
- againſt him, The defendant made a bill of ſale | 
of the goods liable to the-plaintiff's diſtreſs. The 
plaintiff is in poſſeflion of the goods, having 
entered with intent to diſtrain them. Leper was 
the agent for. the creditors. - He makes this pro- 
-miſe in order to diſcharge the goods of this diſtreſs. 
I conſider this diſtreſs, as being. actually made. 
Leper ſays, If you will quit, the goods,. and difin- 
cumber the fund, I will pay you.  Leper became the 
bailiff of the landlord; and when he had ſold the 
goods, the money was the landlord's (as far as 450.) 
in his own. bailiff's hands. Therefore an action 
would have lain againſt 5 ag for money had and 
received to the plaintiff's uſe... . - Pang Sits; 
| Need not ſtate N. B. The declaration does not. ſtate whether 
in the declara- the promiſe was in writing or not; but Yates J. 
tion that te . "Bo | held, 
promiſe is in e | : 
writing. 


Sa "ood th oo nn 
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held, that it was not neceſſary to ſtate the promiſe 
to be in writing, and ſaid, defendant undertook to 
pay this 4 5l. in all events peremptorily and 23 
This is an original conſideration to the defendant, 
and concurred. that the verdict ſhould be entered 
M ¶ REPEC Ge ah a 
Aion J. The goods were a fund between both, 
and on that foot I concur. _ The queftion made 
was, Whether the verdict ſhould be entered for 
451. or for a ſmaller ſum (71. 5s.) ? The promiſe 
not having been reduced to writing, paſtea ordered 
to be delivered to the plaintiff, and the verdict to 
ſtand for the whole 457. Williams v. Leper, 3 
r dd i ee Cena 
If two come to a ſhop and one buy, and the If two come te 
other, to gain him credit, promiſe the ſeller, Ja ſhop,” 
be do not pay you I will.” This is a collateral under- 
taking, and void without writing; but if he ſay, 
“ Let him have the goods, I will be your paymaſter.” 
This is an undertaking for himſelf, and he ſhall 
be intended the very buyer, and the other to act 
as his ſervant. Bull. 1 P. 276. Mr. Juſtice 
Buller ſays, However it is impoſſible to lay down 
any preciſe rule for the conſtruction of ſuch ſort of 
words, but it uſt be left to the jury to determine 
upon the whole circumſtances of the caſe, to whom 
the original credit was given. ' Ibid. Salt. 7. 
The general line now taken i that if the per- General rule. 
ſon for whole uſe the goods are furniſhed is liable | 
at all, any other pramiſe by a third perſon to pay 
that debt, muſt be in writing, otherwiſe it is void. 
Per Buller F., Maiſon v. Wharam. 2 Term Rep. 8 1. 
Fuack, plaintiff's teſtator, brougbt an action for A promiſe to 
aſſault and battery againſt one Jobe. The cauſe pay damages by 
being at iſſue, record entered, and coming on to be 3 ye 3 


tried, the defendant Naſb being preſent in court, in plaintiff will 


conſideration that Fuack would not proceed to trial, withdraw his | 
but would withdraw his record, .promiſed to pay record, is not 

him ol. and cofts. Fuack withdrew his record, _—_ 1 mw 7 
and no further proceeding was had. Tuack-being | | 


dead, Read, his executor, brought this action on 


„„ = 


this ſpecial promiſe by Naſh, who pleaded non- 
aſſumpſit, and the Katte of frauds, and the plain- 
tiff demurred. Lee C J. The ſingle queſtion is, 
Whether this promiſe, which is confeſſed by the de- 


murrer not to be in writing, is within the ſtatute 


of frauds and -perjuries, that is to ſay, whether it 
be a promiſe for the debt or miſcarriage 'of another 
perſon? And we are all of opinion 1t is not, but 
that it is an original 1. 2, ſufficient to found an 
aſſumpſit upon aſh, and is a lien upo 


Naſb, and upon him only. 4 5.2 was not a 


debtor ; the cauſe was not tried; he did not a der 
to be guilty of any default or miſcarriage; 8 
might have been a verdict for him if the cauſe had 


been tried, for any thing we can tell; he never I 


| was liable to the particular debt, damages, or 
Difference — coſts, The e is detween an original 
tween an me” promiſe, and a collateral promiſe ;. the firſt is out 
—_—_— 2 m_ tute, the /atter is not, wh A to pay * 
1 debt of another which was alrea contra el 
| ' Read Ex. v. Naſh. 1 Will. 305. 24 rg. 1085. 
A promiſe he pflainti declares, that whereas one Picket 
within the was indebted to him in a certain ſum, and he had 
n commenced. an action for the ſame, the defeadant, 
| in conſideration that the plaintiff would ſtay his 
- aQtienagainſt /7 ickars, promiſed to pay the plaintiff 
the money. owing to him by Vickars, to which 
| there was a demurrer and joinder; Gur. This caſe 
is very clearly within the ſtatute; for, here is a debt 
of another . perſon ſtill 1 1 and a promiſe to 
y it. Judgment for the 
2 2 Wiſ 94. 
. the 34 2 If 4 promiſe G. Boe 3 conſideration of his 
oing ſome particular a will pay bim ſuch a 
Gal debtor, ſum, A. is the principal debtor; for che act is don 
on his credit, and not on B's. Fitag. 302. Bu 
| N. P. 227. 
abe ssh by Mr. Juſtice Buller ſa 85 Many of the doubts 
making uſe of upon this ſtatute have ariſen by ma lin uſe of the 
> 45 Ha co word collateral, which is not a word uſes in the at 
ol parliament. Fhe | is ok conſideration is, * 
ther 


ne Fiſh v. 


_ pt „„ 


and therefore {ri ly ſponbing not #.cofatera ander- | 


| taking) yet it is within the ſtatute, and the adding to. 


This was held void. 2 Term Rep. 80. Man v. . 
Mbaram. So is this: & You muſt ſupply my matber- 3 
in-law with bread, and I will fee you paid.” nes „ 


v. „ Cowp. Rep. 227. OO ples pate | 

The third caſe is, On agreemauts in conſideration of Mutualpromiſes 
marriage. It is ſettled, that mutual pramuſes to mar» to marry, not 
ry are zat within the at; for the ſtatute relates only within the act. 
to promiſes or contracts in cenſidoration f marriage, | 
as to pay money, make a ſettlement, &c. 1 Str..34- 

Cat v. Baker. 2 Vent. 301. 1 P. V. 618. 

The fourth caſe is, On agreements for ſale of lands, A bare chattel 
or amy interęſt in them. A contract for ſale of tim- is not within 
der, growing upon land, is not within the ſtatute, the act. 

dut may be by parol; becauſe it is a bare chattel. 

3 182. Vide 1 4th. 12. and 1 P. dF. 277. 

a 277. 323 1G r toe oh ot 

A copyhold was. ſold by auction, defendant the Copyhold fold 
beſt biddec, the lot knoeked down, he gave his name, by auction. 

which was written in the catalague, as the purcghſag— 

or; the depoſit not being paid, was ſoon after de- 1555 
manded, and refuſed, for which a ſpecial action was 
brought; and Eyre C. J. held, that it was within 
the ſtat. eee oY the 18 _ not 
recover. Signsfield v. Jabiſon, Hih 34 Geo. 3, at 

e fifth caſe is, Ou agreements. net to he per furn- If agreement is 
e within a zear. The rule laid down is, where to be performed 

the agreement is to be performed upon a cantin- een 8 
gent, and it does net appear within the agreement fot appear to be 
that it is to be performed after the year, there a performed after 
ED See as 9 | note the year, note 

. n not neceſſary; 


Pr. _ . Aſumpltt 


but if it be to be note in writing is not neceſſary, for the contingent 


performed after night happen within the year; but where it appears 


| . note hy the whole tenor of the agreement that it is to be 

performed after the year, there a note is neceſſary ; 

otherwiſe not. This was caſe upon an agreement, 

in which the defendant promiſed, for one guinea, 

to give the plaintiff ſo many at the day of his mar- 

riage. Queſtion, If ſuch agreement ought to be in 

. writing, for the marriage did not happen within a 

year? Peter v. Compton, Salk. 280. cited in 3 Burr, 
1281. Fenton v. Enbl n. 


. Agreement to The defendant's teſtator by parola promiſed plain- 


lea ve money by tiff that if ſhe would come to live with him as 
will, need not be houſekeeper, that he would give her 81. a year, and. 


in writing, tho' jeave her by his will an annuity of 16/. a year. She 
be ary, rb went and lived with him till d des —5 he 
mance. having failed to make for her the proviſion promiſ- 
| ce, ſhe brought her action againſt the executor, and 
it was ruled, on pleading the ſtatute, that as this 
. depended on a contingency, as teſtator might have 
died within the year, uo note in turiting was required, 
and plaintiff recovered the value of the annui 
220. Fenton v. Emblen, 3 Burr. 1278. 1 Black 
Rep. 353. S. C. N 8 95 wh 
80 to pay 1001. So where the promiſe was to pay 1000. on de- 
on defendant's fendant's marriage; this need not be put in writing, 
marriage. for it depends on a contingeney, which may or may 
nat be performed within a year. Camb. 463. Shim, 
1 return of 326. So where it was to pay on the return of a ſhip; 
P. _ _ For both theſe contingencies might happen within 
ttttzhe year. - Salk, 280. Bull. 277, The clauſe in 
ttzhe ſtatute only extends to ſuch promiſes where, by 
the expreſs appointment of the party, the thing is 
mnaot to be performed within a year. Milt J. 
8 The 6th is, No contract for ſale of goods, c. for 
Io. fball be allowed good, except, fc, © © 
*Executory ton⸗ The deſendant beſpoke a chariot, .. and when 
tracts for goods made, refuſed to take it. In an action for the 
not within ſtat. „alue; the C. F. ruled, this not to be a caſe within 
the ſtatute, which relates only to contracts 5 10 
1 | | | Qu 
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actual ſale of goods where the buyer is immediately 


anfwerable, without time given him by a ſpecial 
reement, and the ſeller is to deliver-the goods 


immediately. Towers v. Sir Jobn Oſborne, 1 Str. 


: The defendant, 13 October 1766, agreed to de- The like execu- 
liver a load and a half of wheat to the ' plaintiff, tory contract. 
within three weeks or a month from the ſaid agree= 
ment, at the rate of 12 guineas a load, to be paid 
en delivery, which wheat was underſtood by both + 

rties to be at that time unthraſbed. No part of the 


ſaid wheat ſo ſold was deliver/d; nor any money paid 
by way of earne/t for ſame, nor any memorandum 


made in writing. Yates J The clauſe in the 


ſtatute relates only to executed contracts. Here 
wheat was ſold, to be delivered at a future time: it 


was unthraſbed at the time when the contract was 
made, therefore it could not be delivered at that 


time. The caſe in Str. 506. is in point—Poſtea 
delivered to plaintiff, Clayton v. Andrews, 4 Burr. 
AG. | | 


Tue plaintiff agreed: to buy ſheep at Lewes fair, here a fale is 
and to take them away at a certain hour. There not immediate, it 


was no money paid, nor any ſheep delivered. The 2 6 


7 x 


plaintiff not coming at the time appointed, nor 
ſending to take the ſheep, defendant fold them to 
another perſon. Plaintiff brought trover for the 
ſheep, and obtained a verdict. Court held, on mo- 
tion for new trial, that the ſtatute of frauds pre- 


vented any property from veſting in the plaintiff, 


ſo as to enable him to maintain trover, there being 


neither earneſt, delivery, nor agreement in writing. 
Rule abſolute for a nonſuit. But where a ſale is ut 


immediate, it is not within the ſtatute; ſuch as to 


purchaſe a carriage when it ſhall be built, and the 


like. 1 H. Black. Rep. 20. Alexander v. Cumber. 


Action againſt the defendant, who had bought Auctions ſeem 
goods at an auction, which were not taken away 


according to the conditions of ſale, but put up 


| again, and re-ſold, Verdict for plaintiff= motion 


for new trial, The defendant . was a broker, and 


bid * 


net within the 
ſtat. 


Allumpllt. SAT 
bid for one Duraxt ; but did not name his prin - 
cipal till ſome days after. The auctioneer, when 


he knocked down the lots to the higheſt hidder, 


put down. his name, in the uſual manner, as the 
purchaſer of thoſe goods. The defendant came 


the next day, and ſaw the goods weighed. Objec- 


tion now made was, that this contract, not being 


muſt be [conſidered | 
knocking, down the hammer) as well as for the 
Aller, and that bis Tetting down in writing the. 


47% 
"Tha 

| | * Z 
+7 
Verbal agree - 
ment to buy 
3000 
flour. 


29 Car. 2. c. 3. 
1. 7. 


in writing, vras void by the ſtatute of frauds. BU 


the court was clearly of apinion, that the auctioneer, 
0 as agent for the buyer (aſter 


name of the buyer, the price, &c. was ſufficient 
to take it out of the ſtatute; and that the buyer's 


coming the next day, and ſeeing the goods weighed, 


was-an: additional circumſtance that deſerved atten- 
tion; and diſcharged the rule. And they inclined 
to think, that buying and. ſelling at auctions was 


not within ſtatute of frauds. Sinan v. Motiuos, 


3 Burr. 1921. Bull. 235, Yates held, that as the 


Contract was executory, Viz, the lot to be fetched away 
in fix wacks, that therefore it was not within the 


of and others, in co-partnerſhip with the Aion Mill 


Company, at 41s. per ſack, upon condition, that 


A. was to export the flour to foreign parts; and it 
was agreed, that B. ſhould deliver to A. on board 
of ſhips in the river Thames ſaid flour, which de- 
fendant did not deliver on requeſt. Verdict fot 
plaintiff Motion for a new trial. Lord Laugh» 


berough ; 'Fhe only point to be decided, is that 


which ariſes on the fatute of ds that ſtatute 
has made it neceffary, that either the party buying 


ſhauld accept aud receive part of the goods i fold, ar 


give ſunathing in earngft ta bind the bargain; or that 
there ſbould be ſome: nate, or memarandum in writing, 


figned. by the parties tu the contract. This act is 


meant to. regulate executory, as well as other con- 
trefis, The words are, Np contrad? for the ſale of 


* 


F 
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any goods, Sc. And indeed it ſeems the proviſion 0 
of the ſtatute would not be of much: uſe, unteſs it 
were to extend to executory contracts; for it is | *2 
from bargains fo be completed at a future period, that 
the uncertainty and confuſion will probably ariſe, 
 whichthe ſtatute was defigned'toprevent 
Something therefore dire and ſpecific is to be 1 
done, to ſhew that the agreement is complete, that : 
there may be no room ſor doubt or heſitation. This 
was the intention of the ſtatute in all contracts of Whely v. Hh 
 fale, above a certain value, in order to prevent ne, & Brown. | 
confufion and uncertainty in the tranſactions of Tard. Cf. 45+ 
mankind. Rule to enter a non-ſuit. Nondeau v. | 
Wink 2 7 Be Rp uy II 
Aſſumpfit is of two forts— Indebitatus afſumpſit, Aſſumpſit, tro 
which in its nature is an action of debt, and' will ſorts. EN 
lie in many caſes where debt lies, and in many | 
where it does not lie. 4 C. 92. 2 Burr. 1005. 
A ſpecial aſſumpſit, in which the damages are not 
inthe nature of a debt, but as a compenſation for 
injury. | | | | 
"4 aſſumpſit lies upon every executory promiſe not Executory pre- 
2 made upon a goed conſideration. It miſe. 
ies where the defendant is under an obligation from 
te natural ties of juſtice to refund: for the Jaw 
implies a debt; and gives this action graſs con- 
There are three ſorts of agreements, vix. an agree - Three ſort of 
ment executed, an aſſent ſubſequent to a thing done, agreement. 
and an agreement executory. Pl. Com. 8. b. q. a. 
An agreement executed, often amounts to a bar- Executed. 
gain and ſale, So when an ſent ſulſeguent, is given 
to an act precedent, by fuch affent, the agreement 
is executed. bit. „„ 
An agreement executory is, when the thing agreed Erecutory. 
is to be done afterwards, ibid. 9. As if a man 
agree to pay fo much for ſuch goods, at fuch a day. 
So if he agree to do ſuch a thing upon a condition or 
7 contingency. ' And where an agreement is condi- 
1 tional, it ſhall not be compleat, till the condition 
} be performed. Hitch 181. e CO, | 
5 The . 


172 1 Allumpltt. 


The damages in The damages in this action are in their nature 


 indeb. aff., Kc. in determinate : and will therefore adapt and pro- 


portion themſelves to the truth of the caſe, which 
ſhall be proved, without being confined to the 
preciſe demand ſtated in, the declaration, For if 


any debt be proved, however Teſs than the ſum de- 


manded, the law will raiſe a promiſe pro tanto, 
Wo 2 the damages will be proportioned to the actual 
det, 7 : . 
lie An indelitatus aſſumpſit will not lie, where the 
debt debt is due by ſpecialty, for in ſuch caſe, the ſpeci. 


” 
* 
— a 


not 
where the 


ways neceſſary in this action, to ſhew for what 

cauſe the debt greto due; and in caſe it be not ſhewed, 

it will be ſufficient reaſon to arreſt the judgment, or 

to reverſe it upon a writ of error. Bull. M P. Cre, 
Fa, e Wy a ER gp 


is dpe by, ſpeci- alty qught to be declared upon; therefore it is al. 


: Of the Action for Money had and received. 


Implied Aſumpfit, being in its nature an equitable action 

"ys Mg it Lf ee deſcription of all caſes, wherein i 
lies; that the defendant is obliged by ties of natural 
juſlice, to refund money which' he may have received 


the plaintiff, or to pay it, if the plaintiff has a legal 


 --right to demand the ſame; it therefore lies to recover 
back money under a miſtake, or thro' the deceit of the 

| , , a od Ten gl 
For what If a man recover upon a ROE for a ſhip pre- 
had and receiv- ſumed to be loſt, which afterwards comes home; 


ed, will lie. Skin, 411; or upon the life of a man preſumed to 
80 be dead, who afterwards appears; or upon a repre- 
ſentation of a riſque deemed to be fair, which 

turns out afterwards to be groſsly fraudulent ; or if 

an indorſee of a promiſſory note, having received 

payment from the dfawer,.or maker of it, ſues and 

_ recovers the ſame from an indorſer, the party {hall 

recover back the money ſo paid. Maſes v. Mac- 
o | 4, : ; | ka Hm aug farlan, 


. 


— bs 


8 
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 Aſumpſit. : 


farlan, 2 Burr. 100g. $0 for money paid as a pre- 
mium on a void policy. Martyn v. Sistuell. Show. 


136. So, if the riſque is not run, tho by the 
negle& or even the fault of the party inſuring, the 


joſurer ſhall not retain the premium. So it lies 
for part of the premium, for he ſhall retain only 
ſuch part as he has run the riſque of: 3 Burr. 1240. 
But if the riſque is once commenced, the inſured 


ſhall not have a return of premium, if they do not 


chooſe to proceed on the voyage, unleſs the contrat? 


and voyage is of a diviſible nature; ibid. Cow. 668. 
Dougl. 72. 751. So. it lies againſt a ſtranger who 
took the fees of office of a ſtewardſhip of a court-leet, 
and court-baron. 2 Show. 21. pl. 14. 2 Mad. 
260. So for rent received by one who pretends 


title. 2 Mod. 263. So if money be overpaid. 11 


Mad. 147. So if received under an order of ſeſ- 
ſions, which was afterwards reverſed in B. R. Ld. 
Ray. 742. So where money was paid in purſuance 
of a void authority, ibid. 80 if paid on a miſtake 
in an account, or under or by a mere deceit. 1 
Salk. 22. 24. So againſt a man who married a 
ſecond wife, and received her rents, the firſt wife 
living, 11 Mad. 146 tho' the tenant who paid it 
to him be diſcharged. 1 Salk. 28. 12 Mod. 324. 


ainſt a ſtake-holder by the winner, Comb. 303 


So | | 

5 Mes 13. 10 Mod. 315. Holt's Rep. 37. 25. 
Shaw 157. So againſt an executor or adminiſtra» 
tor, having ſufficient aſſets upon @ promiſe to pay, 
to recover a legacy. Cow. 284. So upon. a 5 
deration which happens to fail, 2 Term Rep. 360. 


Palm. 364; or for money got thro* impoſition 
(expreſs or implied), Dougl. 671. 2 Term Rep. 

763; or. extortion or oppreſſion, 2 Str. 915. 2 
Burr. 1012; or under an undue advantage taken 


of the plaintiff's ſituation, ibid. contrary to the 
laws made for the protection of perſons under thoſe 
circumſtances. So for money embezzled by a 
nurſe, Bull. 130, or clerk, Sup. 197. So for 


money received on an erroneous judgment, 2 Burr. 
1005. 1 Black. Rep. 219. So if money be paid 
. 5 e 


n 3 
s + . 


* 


173 


194 


fully carried to the p 
B. delivers him additional ſtock, Str. 407. 50 


afumplit, 


to a lottery office keeper fot inſuritice, which is 


made illegal by act of parliament. 2 Black: Rep. 


1035. 1 H. Black. Rep. 65. $6 againſt an auc. 


tioneer for the depoſit, if there be any de in the 
thing ſold. ; 5 Burr. 2639; but the depoſit only is 
recoverable with intereſt, not damages, for the loſs 
of the bargain. 2 Black. Rep. 1078. So where 

aintiff had 10 guineas for à one-hvrſe chaiſe and 
arneſs; on condition, that if his wife did not. ap- 
prove within three days paying 3s. 6, per day for 
the hire, where it was ſent back in time limited; 


and left, and the hire tendered. 1 Term. Rep. 133. 


So where goods are taken in WO not the pro. 

rty of defendant, the plaintiff may waive the treſ- 
Ln 70 bring this action for the money which 
the goods ſold for. Cotv. 419. Bo if goods be 


taken on a warrant of diſtreſs under a conviction; 


if the conviction be quaſhed, the owher may walve 
the tort and bring this action, ibid. So where an 
horſe is warranted ſound, and money paid for him; 
if it be unſbundl, and an immetliute retion; 1 H. 


Black. R. 19; but otherwiſe the action miſt be on 
the warranty, ibid. Ir a purchaſe be made, and the 


thing contracted for not delivered, this action will 
lie for the money advanced: 1 Str. 407. Cw. 


a6. 80 on a contract for ſtock; the party who 


has the differener in his hands, js receiver to 
the other's uſe. 1 Str. 406; So if money be miſ- 
paid to an agent, before he accounts to his princi- 
pal, the agent is liable. Cow. 568. Soif under an 
order for a dividend, and the proceedings are con- 
cluſive evidence of the debt, not ſhall the aſſignees 
be allowed to plead a ſet-off, Dungl. 392. 50 


where one pays a forged bill, note, or bond, for the 
authority ei. 3 Term Reb. 12. This action 


mruſt be brought againſt the principal, not the col- 
leftor. 4 Burr. 19844 So for money received by 
one partner, to the ſeparate uſe of the other, wtong- 

money to B. on a contract for old ftock, and 


where 


p account. It lies if 4. 
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Aftumplit, „ 


where a cuſtom- houſe officer had exucted exorbi= = 
tant fees from the maſter of a veſſel, he will be liable 
to this action, at the ſuit of the owners. C-. G05. 
Stephenſon v. Mortimer. So for monied levied by a 
f. fa. on the goods of the bankrupt,” after an act of 
bankruptcy committed againſt the plaintiff, 3 . d 
304. So where a bankrupt was in prifon, and or- 
dered his goods to be ſold; and notice given to t 
broker not to ſell, as there would be a commiſſion, be 
ſold and paid the money to the bankrupt, and was 
held liable to the aſſignees. 2 Term Rep. 141 
One great benefit that ariſes to fuitors from the The benefit of 
nature of this action is, that the plaintiff need the action. 
not ſtate the ſpecral circumſtances, from which he 
concludes that, e _—_ et both, the money received” 
by the defendant, ovght ro be deemed as belonging to 
bm: he may declare generally; that the money was 
received to his uſe, and make but his caſe at the trial. 
This is equally beneficial ro the defendant, It is 
the moſt favourable way in which he can be ſued: 
he can be liable to no further than the money he has 
received; and againſt that, may go .into every GY 
; equitable defence upon the general iſſue; he may The defence. 
claim every equitable allowance ; he may prove a re: 
leaſe without pleading it; in ſhort he may defend VE 
himſelf by every thing which [hews that the plain- | 3 
tiff, ex quo et bonoy is not entitled to the h Uf | — 
his demand, or to any part of it. If che plaintifF. | 
elects to proceed in this way, it is a bar to his 
bringing another action upon the agreement: the? 
he might recover more upon the agreement, than 
he can by this form of action; and therefore there 
ſeems to be no reaſon or utility, in confining the 
plantiff to an action upon the ſpecial agreement 
only. Afoſes v. Macfarian, 2 Burr. 1010. The 
caſe. of Dutch'v. Warren decides this (n): Where (n) Rep. in 
the court faid; if one mam takes another's money to 1 Stra. 406. 
do a thing and refuſes to do it, it is a fraud: And it is 
at the election of the party injured, either to ffn 
be agreement, by bringing an action for the un. 
performance of it; or to dijafſirm the agreement 6 


initio, 


mw __- ample 


* initio, by reaſon of the fraud, and bring an action 


for money had and received to his uſe, This kind of 


equitable action; to recover back money, which 


* not in juſtice to be kept, is very beneficial, 
an 


therefore much encouraged. 2 Burr. 1012. 


Moſes v. Macfarlan. ob 20 
Retainer on The defendant, a ſhip-broker, : was plaintiff's 
non afumpfit. agent in ſuing for, and recovering a ſum of money 
3 for damages done to plaintiff's ſhipz he recovered 
20001, for plaintiff's uſe, and paid him all but 40l, 
which he retained for his labour and ſervice therein. 

In an action for money had and received, the court 
held on non-aſſumgſit, that this is not in the nature 
of a croſs demand or mutual debt; it is a charge 
which makes the money received for plaintiff's uſe 


\ 


ſo much leſs. Dale v. Sollett. 4 Burr. 2133. 


The giſt of the The giſt of this action is, that the defendant 


action. 2 the circumſtances of the caſe, is obliged by 
the ties of natural Juftice and equity, to refund the 


money, ibid. 


For what the Action does not lie. 


For what m- This action does not lie for money paid by the 
ney had and re- plaintiff, which is claimed by him, as payable in 
been reeovered from him ic any courſe of law; as 
in payment of a debt barred by the ſtatute of limi- 
tations, or contracted during his infancy, or to the 
| extent of principal and legal . intereſt upon an 
Aſurious contract, or for money fairly loſt at play; 


lie 


a 
. * 
4 


| becauſe in all theſe cafes, the defendant may fafely 


retain it with a ſafe conſcience, tho* by poſitive 


law, he was barred from recovering, 2 Burr. 1012, 


Nor for more than common intereſt for en 
lent on a note, altho' it was agreed, that plainti 
ſhould have half the profits of goods on a re · ſale 


beſides, Ce. 793. Nor for money paid by a lot- 
tery- office keeper to the inſurer, on his inſurance- 
with him, ibid. 790. Nor for a return of the mo- 


. * ney 


_— does not it of honour and honeſty, altho* it could not have 


Iſunpſit. PE... 

| in exchatige of a hetſe, Ache“ the deford- | : 

rey pid in 6 his horſe ſbund which was not; a 

acho returned back as ſobn as diſcovered: * Olav 

Jig. Dungl: 18. Nor ts recover ftock wort in 

any of the public funds. 5 Barr: 2509. 2 Black. 

- 6843 or bank notes found: Het v. Pricey 

Sittinige, il. 1776. Nor againſt 4 8% mt | 

to recover back ah over=ptyriientt; Chis. 69% ' Not 

ayainfs the poſtmaſter for the value bf # bank note 

toben eee e OE 

letter delivered into the poſt-. 2 

Nor to fecover back money. ber ole of Cite 

tle diſtrained damage f. tho the difirefs be 

wrongful; ibid. 414. Nor itift an a zent, if he 

8 over to igei 5 

M. 5 Nor whot ee) is paid . 

3 the probate of a will; which aſterwards turned 

our to be forged, and declared void. 3 Tem Rep: 

hg Nor againſt a ſecurity of an annuity wh did 
not receive any part of ths purchaſe after 

. 2 wh Rep: 366. 
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7  IMumpſit 


lated for the protection of the ſubject againſt op- 

1 preſſion, extortion, deceit, &c. If ſuch laws are 

Smith v. Brom- violated, and the defendant takes advantage of the 

ley. plaintiff's condition or ſituation, there the plaintiff 
ſhall recover; and it is aſtoniſhing that the reports 

do not diſtinguiſh between the violation of the one 

ſort, and the other. Dougl. 697; vide 1 H. BI, 

5 Rep. 65. 1 2 Term Rep. 763. 3 Term Rep. 17. . 

A broker with a The plaintiff was a broker with a commiſſion del 
commiſſion del credere (a, the bankrupt an underwriter, who had 
28 paid to underwritten policies to a large amount for the 
the N. ee plaintiff for his foreign correſpondents; loſſes to the 

| which he had a amount of 6614, had happened on thoſe policies; 
right to ſet-off, and plaintiff had paid them to his correſpondents in 
fins erg conſequence of the del credere, and the bankrupt 
e . was therefore indebted to the amount of thoſe loſſes 

| to plaintiff, and the plaintiff was by him made 

debtor for the premiums: at the time of the bank- 

ruptcy, the plaintiff was indebted-to the bankrupt 

in 1350/. the-whole of which ſum, he: paid to the 

aſſignees of the bankrupt, not knowing hs was enti- 

| le to hold the amount of the debt due to him, as a ſet- 

„ off: afterwards diſcovering his miſtake, he brought 

ms 2 2 this action for the 601 which he was entitled to 
442 +, , »- haveretained, and had a verdict.” 1 Term Rep. 281. 

ny #- Bize v. Dickſon, vide 1 Salk. 828. 

Fin, plaintiff had paid to the defendant a ſum of 


was ſet aſide, money for an annuity, the memorial of which nat be. 
aQion held awed "Pk 5 ho f 0 


for the money; 


ing duly regiſtered, in purſuance of the act of 17 Gu. 
3- c. 26. it was ſet aſide, and made void by the ſta- 
. tute; plaintiff the grantee was allowed to recover 
but ſecurity held back the money ſo paid, by this action. Shove v. 
not liable, ebb, 1 Term Kep. 7 3a; but the ſecurity, who join- 
cd with the grantor of the annuity, and who had not 

| received any part of the purchaſe-money, abo he ſign- 

ed the receipt, was held not to be liable. Stratton 


v. Raſtall. 2 Term Rep. 366. vide'Paim. 364 


. k 1 0% Ys Wop n 1 , : t 05 10 

(a)] A commiſſion del tredere is an abſolute engagement to the 

Principal, from the broker, and makes him liable in the firſ 
1nſtapce, ''1 Torm Pep. 113. Grow v. Dubei 01 SY 
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' A ſum of money was ordered to be you by the Money paid, by 
' high commiſſ#n-court. by the plaintiff to the defend- rar pee 
ant; plaintiff was afterwards allowed to recover it 
back, becauſe ordered to be paid by a void duthori- 
y, the action being brought after the revolution. 
1 La. Raym. 743. 1 Salk. 27, 5 Tr. 
One Davis forged a power of attorney of plain- If a power of 
tiff's to receive money of the defendant Eaton, and Jormey 5 * 
he employed Hadgſon an attorney to bring an action — a 
in the name of the plaintiff, which he did, the de- a debt by ke 
fendant paid money into court, and Hodgſon took order of the | 
it out, and paid it to Davis, who abſconded, The forger, and 
plaintiff brought his action againft the defendant for out of court, > 
the real debt; and the court held, that the payment the perſon forg- 
to Hodoſon:was no payment to the plaintiff, but de- ed on, may 
fendant was ſtill liable, tho” the dofendarit ay haves eee _ 
his remedy againſt Hadgſen, who had received the his real debtor. 
money under a voly authority. Roben v. Eaton, 1 | 
nog oof e pe IO 
But where defendant, as a treaſuret of the navy, But where a 
was indebted to Prigimdu, in 581.; Prigiman died will was forged, 
2d Fane 1784, and on '13th Augu/? 1785, one 2 2 
Brown forged a paper, purporting to be the will of bare Soma oof 
Prieftman, by which he was made executor, and the defendant 
probate. granted to Brown, who under ſuch autho- having paid the 
rity received from defendant the money due. The ment 
aud afterwards appearing, the will and probate tho Lacta 
were declared void, and adminiſtration granted to clared void. 
the plaintiff, who brought this action for money 
had and feceived. Gurt ſaid, . that the defendant 
having paid the money to a perſon having authority 
| from a court of competent juriſdiftion, ſuch payment 
was lawful, and he ſhouſd not be compelled to pay - 1 
it again. Had Prigſiman been living, the court ſaid Had ſuppoſed 
the money would have been recoverable, for the teſtator been 
eccleſiaſtical court would have had. no juriſdiction, noms it would 
the parry being living. Allen v. Dundas. 3 Term * . 
' The plaintiff's brother was à bankrupt, and By extortion. 
was induced by an agent for the defendant, who hs 
was a principal creditor, to give him 40/. to ſign 
| N22 _ the 


a void authority. - 


| 2 
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1309. Whit v. Thamas., . 
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Ame. 181 
from the nature of the court, he could not have, and 


ſo had judgiheht there againſt him he: Fecovered 
the — of — 9 ſo paid under the judg- 
ment by this action. doſes v. Mac lan, 2 B 

100g. 1 Black. Rep n 


Spar $1 
pn — vered by. A right aud Lega Tho- money be 


yet tlie iniquity of Kee ing that nis- recovered by a 
be uſe by wity of crete 9gAnfE the judge — quran 


atifeR; upon grounds that could ftot; Eht and legal 
grounds not to 


96 Sei: levied money | by ; fizing and "Sr keep it. 
ices Warfant, As where a feis 
1 on ; conviction; 5 del Ns Sriracha ute Nh 


quaſh&d; ft Was belsen, dt an 40 on for one) gd e. 
jad tid teecived chen My, for the clear rhoticy e 
_ by the fas. Bal x31; Baade v: faked.” 


1 for money Rad and feesived, beckeghi 
wins dæſchdawes, as pArthets and keepers of 4 deere. 
ſottety 6Mee, to recover bick o fem of neh paid gal in the office- 
io og HR im the lottery” of 1787; the ee d i 
# motion — the AG it 
the phaineiff (Rouſe recover. Fatgtes v. 27 1 rate [IO 
H. Black: Rep; 63. S. P. 2 Sue, R 77% 
Tarques' V. Golightiy. 
But whers Both parties are Area in HF But if both be 
270 — recovered back again, ag made criminal; 
20. 2.6 che Foe - 
ee . 1bids z e wi 
Where lecseryao bee Keeper Had paid the 
montes loſt on the infuririces; it Was Held, Be cougar be 155 
not recover th6fe ortes Fark agam; for che ille- the offic-keep- 
dad beer dene by BRARIF, in ikingy the int vet crer it back. 
„ 6 His Having pakÞ ins lone, fem 2 
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7 790 recover” it back. e Morris, 
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| This action may be brought either at the ſuit of 


dme vendor for the price of the thing ſold, which is 


on the expreſs contra#t, or of the vendee to recover 


| back the money he has paid to the auctioneer on the 
ſale, wherein ſome deſect appearing in the thing 


3 ſold, or fraud in the vendor; on t 


implied under. 
taking. | | 


An auRioneer is As where the defendant was zn auGtioneer, and 
gone Aion for in that character has ſold to the plaintiff an intereſt 
depoſit, where in land, for which the plaintiff had paid him 50l.; 


” 


- _ ought not 


part 


74 


If title be 


C4 
* 
” 5 
1 * 
2 


bidder has but upon an objection to t 
n diſcloſure of certain circumſtances which ought to 
have been diſcloſed at the time of bidding, the 


- Cufficient i; 
not to proceed. 


* 


| again him. The auctioneer paid 80. into court, — 


he title, and the want of 


plaintiff (the purchaſer) declined going on with the 
gontrac;, and in the opinion of the court ſhe had 


ſufficient reaſon for ſo doing : . therefore required 


k his depoſit; — he re- 


the auctioneer to pay her 
ht this action 


whereupon the bidder br 


Verdict for plaintiff—AMation for new trial, The 
court were clear the action laid. The money does 
not appear to have been paid over by him to his 


17 principal. But if it had been fo, yet the objection 


good, 


4 


haue parted with it, till ſuch time as the 


appears to have been made before it either was, or 
ought to have been ſo paid — He was a ſtake- 
holder, a mere depoſitary of 5q/., and ought not to 
| ſale ſhould 
be finiſhed and completed, and it ſhould appear in 


the eyent to whom it properly belonged. IT hey allo 


thought the auctioneer had acknowledged himſelf 
liable to the action, by paying money into court. 
Rule for new trial diſcharged, Burrough v. Skinner, 


5 Burr. 2639. 


not But where the title is not good, the purchaſer can 


only recover back the depoſit with intereſt, and not 
farther damages for the loſs of his bargain. Flureau 
'v. Thornhill, 2 Black. Rep. 1008. 

7 » : ; | . : .. = 5 N — + On 
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On the fale, the Wee was, that a depoſit A5 to depoſit. 
ſhould be made of 25. per cent, on the whole pur- Eg, 


chaſe- money. It was ruled that it need not be an 


exact 25 per cent. on the whale amount, but that if 
money was paid as a depoſit, and accepted as 


ſuch by the Juctioneer, that it was ſufficient to 1 
bind the bargain. Ld. Kenyon. Hanſon v. Rober- Sitt. G. H. B. 


dau. And it was held in Pordage v. Cole, that 92. 
whatever ſum is paid for earneſt, or as a depoſit, is 
to be deemed part of the price when the goods 
come to be paid for. 1 Saund. 319. WS 


If money and horſe are given in exchange for Money had and 


another horſe, warranted ſound, which proved un- received will 
ſound at the time. This action is not proper to not lie, when 
try the warranty, nor will trover lie for the horſe been made on a 
given in exchange; becauſe the property is altered. contra&t which 
ower v. Wells, Cow. Rep. 818. Same v. do, is ſtill open, and 
Action for money had and received. It appeared er Sen up by 


: 7 , . defendant, 
that the defendant, in confideration of 70 guineas, [ng e 
9 


bad fold him a pair of coach-horſes, which he where a zd pair 


undertook to take back, if plaintiff ſhould diſap- of horſes were 

prove of them, and return them within a month. 5 

The plaintiff did return them within a month, gain. ne 

but took another pair from the defendant in their 

ſtead, without making any new agreement; theſe 

he alſo returned within a month, and received a 

third pair on the 23d of December, without any 

freſh bargain. This third pair he diſapproved of, 

becauſe reſtive, and would not draw, and offered 

to return them on the 5th of January, but refuſed 

to be taken. A nonſuit was recorded—Rule to ſet 

it aſide, and a new trial. Lord AH. Where there 

is a ſpecial contra, the defendant ought to have 

notice by the declaration, that he is ſued upon that 

Aſßobunſt, F. If the plaintiff had demanded the 

70 guineas, and brought his action, on the return 

of the firſt pair of horſes, and no ſecond pair had 

been ſent, this action would have lain; but here 

the contract was continued, and the caſe reſembles. 

Power v. Wells. Buller, F. This action will "4 
' Tk | ; ie, 


aumpſit: 5 9 183 


payment has 


3 
1 
| 
4 
+ 
x 

5 

i 
{ 

LE - 
N 


hey a8 ho ue bs got pode bk | 


from entering into the nature ef the contract; by 
Bs back the laſt pair of harſes. Rule «of. 
v. Downes, Dangl. 23. 


10 guinezs paid 1 his. was an action for money bad and recoval. 


for chaiſe and —yerdict for plaintiff ron m a new trial, 
harpeks, on <p: The caſe was; that the ae bay bad f paid 10 gui⸗ 


turned, if plam- neas for a one -horſe chaiſe and barpeſs, an condi: 
F iff's wife ſhould 


cs wif ap tion to he * in — 75 8 yon : 
proved, paying not approve of it, paying. 3%, 64 per diem, for tha 
* rol rang hire. This contract was made b YL 2 farvant, but the 
It was notap- Plaintiff did not object to it. The phistiff 8 wife 
—— not approving pt the chaiſe, it was ſenk back in 
three days, and left on the defendant's premiſſs, 
without a conſent on his part to receive it. The 
hire of M. 64. Son Sew was yonerets and refuſed, 
as well as to return the money. Abhburfe N. 
This js like the common caſes. where oither party 
puts an end to a conditional agreement. Here the 
condition was to return the chaiſe if not approved 
of; therefore the moment it was returned, the 
contract was at an end, and the defendant held the. 


money againſt conſcience and without conſideration, 


Buller, I. of fame. opinion. The diſtinction 
between thoſe caſes, where the. Sense is nw 
and aber i is not fo, is this, if the-contr 
reſcinded - + either as in this caſe, by. the — 
terms of the contract, where no bo remains to be 
done by the defendant hind, + or b ; a ſubſequont 
aſſent by the defendant, the plaintiff is. entitled: te. 
recover hack the whole money, and then an action 
for, monay had. and receixed will lie; but if the con- 
tract be open, the: plaintiff's demand. is not fer the 


| _ whgle. ſum, but for damages, ariſing out, of. that 
22 Compton's contract, In a late caſe ak me on a. warranty 


of. a pair of horſes to Dr. Cnptan, that they, were 


five years old, when in fact they turned out to be 
four; and; they. were not returned within, a. cer - 
tain. tims: I beld, that, if the, plaintiff wauld, re- 
ſeind the contract. entirely, he muſt. do it within. 


* tima, that 36. he. had not — 


Ifſumpſſt. | 
the contract, he could only recover bas nk and 
that the queſtion was, What was the difference of 
the value of four or five years old? So that the 
difference in caſes of this kind is this; where the 

_ phintiff is entitled ta recover his whole money, he 
muſt hew the contract is at an end; but if it con- 
tinus open, he can only recover damages, and than 
he muſt fate the ſpecial contract, and the breach of 
it. Towers u, Barrett, 1 Term Rep. 13% | 

In caſe goods be taken in execution, which are ir geode be 
not the property of the perſons againſt whom an taken in exccu» | 
execution. is taken out; the owner may waive the tion. i 

_ treſpaſs, and bring his action for the amount ef the 

money, which the goods ſold for. Feltham v. Terms: 
Cup. 419. So in caſe goods be taken and ſald 

under a warrant of diſtreſs under a canvidtion z if 

the conviction is quaſhed, the owner may waive the 

_ tort, and bring the action for money had and re- 

1 Ibid. | 4 77 7 

money he paid be an agent or recaiuer by mii Money paid to 

take, and oh has paid it over- to his 8 is = wh by miſ- 
not liable in an aGion by the perſon who: miſpaid © 

it; for he ſhould not ſuffer for another's miſtake, 

but the payer ſhould reſort to the principal himſelf. 

Buller v. Harriſon, Crug. 566. But if before he 

has paid. the money to bis principal, tho perſon 

corrects the miſtake, the agent cannot afterwards. 

pay it over without making himſelf liable. And if 

there was no neu exedit, no acceptanee of new 

bills, no. freſh . bought, or money advanced; 

for his principal, the merely paſſing it in account 

is not 2, payment over. Ib. 568. | 

A. being indebted to B. for brokerage, and: B. 

indabted tp; C for money lent, B. gives an, order to: 

4. to pay: to C. the ſum dus from A to B. as a ſe- 

curity; on Which G. lends. B., a ferther ſum, and 

the order is accepted: by H. On, the rofuſak of 4 

to comply; with the order, C may; maintain; an ac- 

tion againſt & for money had and-received., //racd. 

v. Douglas. aud anather, 1 H. Black. Reps, 239. 

| fon, Fo contra. "SB Os If | 


„ Alſlumplt. 

fore an aſſignment, a creditor of the bankrupt 
makes an affidavit of debt in England, by virtue 
of which he attaches, and receives after the aſſign- 

ment, money due to the bankrupt in the 
Saves, the aſſignees may recover the money in an 
action for money had and received. Sill & al. 
8 v. Worfwich; 1 H. Blact. Rep. 6686. 
Stake holder, I[f a ſtake- holder receives money of both par- 
vide Comb, 303. ties pending a wager, the winner may maintain the 
41 1 ach againſt the fake-holder; for upon the wager 
being won, the money is actually the winner's, 
tho? he cannot recover it before the fact is made 
ppear. - 10 Mod. 315. ' Holt's Rep. 37. Sid. 4. 
Show. 157. He muſt at his peril take notice who 
it is that wins the wager. Per North, G. J. 
Pare orkier Bb poli with 6 Rakwotahder 
But if a wager bd depc with a ſtake-holder, 
A > Soca; of af bait 19 he eas by the abt 
laying the wager, and it be not paid over, tho' the 
battle be fought, either party may recover from the 
ſtake- holder the ſum depoſited by him. Cotton v. 
 Thurland, 5 Term Rep. 405. Had he paid it 
over, Lord Kenyon ſaid, perhaps he would not have 


Sheriff levies on If a ſheriff levies upon a fleri facias, the plaintiff 

| a f. fs. may have an indeb. aff. againſt him for ſo much 
money received to his uſe. Comb. 430. So if the 

ſheriff dies, an action lies againſt his executor. 

5 _ 12. pl. 2. Ld. Ray. 40. 4 Mod. 403. Gro, 

Where money is 12 paid money on a contract for the old 
paid and the ſtock of a company, and the party gave him ſo 
thing contraQ- many ſhares in the additional ſtock. Upon this 

__ — other brings his action for the money, as ſo 

ney received to much money had and received to his uſe: and the 

his ule, © . / held it well lay; becauſe the thing con- 
tracted for was not delivered: He faid it would 
have been otherwiſe, if the thing contracted for 
had been, delivered, tho“ to a leſs value. 1 Str. 


407. | Anon, Cnw. 296. ao 


Allumpat. 187 
The plaintiff paid money on a promiſe to On a centrat 
transfer-ſtock at a future day, which not being fanden the 
done, he brought his action for money had and re- eee 
ceived. ere mo, the action "_ well his bands, 1 1 

© brought; not for the whole money paid, but the ceiver to 

_ damages, in not transferring the. © ab that oo. 
time, which was a loſs to the plaintiff, and an 

advantage to the defendant, who was receiver of 

the difference- money, to the uſe of the plaintiff. 

Dutch v. Warren, 1 Str, 16. 


-. 


- 


: 1 r 
=_— „ 7 SSN 
E 4 #78. + 


| is in Alumpht, 


Sigg eg complains of 1 


money had and 
received in K. 


F. by bill. 


inſimul compu- be thereto afterwards requeſt 


taſſet. 


* 


to wit, the cuſtody of the 


2 . 377. of our lord the now 


FH the king himſelf, For that wheress (a), 
he aid Richard, on "he ſecond day of Muember, in 
the year of our Lord . nw 
aforeſaid, in the — . St. Mary-le- 
the ward of Cheap, was indebted to the ſaid Jahn, 
in Jol. of lawful money of Great Britain, for 
money by the ſaid Richard before that time had 
and received, to and for the uſe of the ſaid John (b); 
and being b indebted, he the ſaid Richard, in 
conſideration thereof, afterwards; to wit, on the 
fame day and year aforchaid, at London aforeſaid, 


f I Rack: 
then and there faithfully promiſed the ſaid John, to 


pay him the ſaid ſum of mone . when he ſhould 
And whereas the 

faid Richard, afterwards, to wit, on the ſame day 

and year aforeſaid, at London aforeſaid, in the pa- 


It is uſual to add riſh and ward aforeſaid, accounted ether with 


this count. 


the ſaid Jobn, of and concerning divers other 
ſums of money from the ſaid Richard to the ſaid 


— before that time due and owing, and then 


in arrear and unpaid, and upon that ac- 


. conn the ſaid Richard was then and there found 


in arrear and indebted to the ſaid Jahn, in other 500. 


of like lawful e and being ſo found in ar- 


(a) On; —.. \ vn AE A 
— . 1 Sal. 23. Comb. 447. $ Mod. 13. 4H 
Show. 15 


(b) Alibe' the money be receivedof Acre peofine, to the ule 
of the plaintiff, yet the count need not ſhew of TECH 
particular ; becauſe the conſideration is executed, an 
verſable. Moor 854.—lf the declaration has a blank 
NA Ae able, 
it is bad. 2 Cro. 258. | 


a 
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rear and indebted, he the ſaid Richard, in con- 


ſideration thergaf afterwards to wit, on the ſame 
Lands 


day and 3 . 


the pariſh and 
then = there faithfi 


to pay him the ſaid 
ney When 2 ſhould be. thereto after 
gueſted : 


ſeveral. < 


Ka 


kw a 


| We i orci undertook, 


promiſed the ſaid Jahn, 
Ins Forty ſam of can © 2 


in 


and 


Ee (3) de faid Richard (Ache, of- 
ten requeſted,” &c.] bath not yet paid the faid 


Caf 


money, or any part thereof, to 
the ſaid Jobs z hut to pay the ame, or 
thereof, ta 8 


the laid w hai bach 


, bis mpney for Mower lid ow. 


che tze of Inatber at his requeſt, the. law implies 3 


_ of 
this 


mee, and an action will lie on 


aſſumpſit. 
| Ag where a breth has gaid a debt, for which be Surety 


| ow to — at London aforeſaid, 


being mone 


4 


with any ſpecies of fraud at alt; bet 


0 


intendi 


to wit, an the day aud year 
is 


wife u. 


the corompoticancufienip theſe wards: © 
ng bis er gs a fromiſe and undertake 
41 4 but contriving, and 
Jad, hai this.rehevhs bath. nof-yot paid the faidi firve of Numer, ar 
n pan ihereefs te. the ſaid. Jahn, ( e/ths* a lu. du, the aid. Nchard, 
efterwdrds. reſaid,, and often, after> 
e pariſh and ward afore- 


pay bins. tbe: ſame, ) but: he. to. da this, boob 


77 — nefinſeas. and: fill cle, ts the Jud Icha, bis der 
charge the defendant in th concluſla In theſe actions 


breach of' the 


If 


had joined another 10 4 hand, it was beld, at he 
cod, maintamn this action againſt the pri 
paid to his uſe, . Necker and 
Pepr, Sith. Trim, 17.57. Ld. M. But nat if be had 
aken „ the 9 N 
2 Term 


ye Eee. r 


ing, fo by bim made in this b7 bebalf 


no occaſion to 


pramiſe an-whith'tha action. is fannded; — ha did. not de- 
W 4. J 8 — 


dune wih 


199 | _ "Declarations in Aſumpſit. - 
Bail. — becgink Wouill fot 16 LH ring | 
nizance of" batl; and pay the money for him under 
an execution (or = vious, where they have been 
fixed with the debt) they may bring this action 
againſt the principal, for the = ſo-paid!” 
e reg But where it appeared to be the cuſtom of the 
tion will not ie: pariſhes of Sr. Yedaft, and St. Michael It Dijten; to 
3 a ſexton jointly,” and each parifh to pay 2 
| moiety of the (alary, St. Michael's had claimed a 
right to have a ſeparate ſexton, and gave notice to 
that effect, to the pariſh of St. Yedaft. St. Leda 
paid to the ſexton laſt chofen, and then in poſſeſſion, 
the whole ſalary; and then brought an action againſt 
St. Michael's for the moiety, and adjudged it Sar 
not be maintained, for the money was paid, . 
againſt the conſent of the pariſh of St. Micha 
and fo no undertaking implied. Stokes V. Lewis 
PE RRC: 8 untitr und artet ne 
Maney paid by where the plainti | 
— buy ftock and tickets for time, and on —.— 


222 b A if paid which they did; A and fir ts — 


eek jobbn e than We Ken 
rted. e v. urn, Trin. 


© "Lender go. 
But where 2 Petrie' v. Hannay, it was laid Rows, That 
| broker has paid as between the parties themſelves to the illegal tranſ- 
the money by action, hg ow paid money for gs rage] in 
urſuance of the 1 contract, without his direc- 
— Ba that the N advanced could not be re- 
tract, it will lie. covered; for as the party himſelf. was not compel- 
lable by law to pay, he ſhould not be. obliged to 
do that circuitouſly, which he could not ber com- 
pelled to db directly; but that if one party by the 
other's direction, and with bit aſſent, pays money 
which has become due on an illegal. tranſactim, 
that ſuch money is recoverable by the party who 
bas paid it, as paid by the other's order and Are 
e Coty tion. 3 Term 
Declaration for Midaleſex, to — "Richard Fenn, late 7 175 U 


1 minſter, in the ſaid county, Py was attached 


pended by ori- 


8 


. ie bn 


——_ 


8 8 


Detlarations in Allumplit. | 
to anſwer John Denn, in a plea of 288 on the 
- and whereupon the ſaid John by J. S. his at- 


torney, complains, . For that whereas, the ſaid © 
Richard, on the 6th day of Qdober, in the year of 


191 


our Lord 1794, to wit, at Meſtminſſer, in the ſaid 


county, was indebted to the * in Sol. of 
lawful money of Great Britain, the 


ſaid John before that time laid out, expend and _ 
paid for the ſaid Richard, at his ſpecial inflance (a) 
and regugſi, and being fo indebted, he the ſaid 


| Richard, tn conſideration thereof, afterwards, to wit, 
on the ſame day and year aforeſaid, - at. J/e/t- 


minſler aforeſaid, undertook, and then and there 
faithfully promiſed the ſaid John, to pay him the 
ſaid ſum of money when he ſhould be thereto af- 


| terwards requeſte 1 is uſual to add an i 


computaſſet, as in the laſt precedent; Let the ſaid 
Richard (altho* often 1 &c.) hath not yet Breach. 
paid the ſaid ſum of money, or any part thereof, to 


- the ſaid John, but to pay the ſame, or any 


thereof, to the ſaid Jahn, he the ſaid Richard — LE, 
hitherto wholly refuted, and till refuſes, to the ſaid: - 
Tobn his damage of 40v., and therefore he . | 
his ſuit, - &c. 
IF. a perſon has lane te 3 the law im- ch lent. 
plies a promiſe of payment, and an action will 
lie on the aſſumpſit. 
But this action will not lie . money 1 But it will not 
ſon, at the father s requeſt : But had it been for ſo lie for money 


much money paid by the plaintiff, at the requeſt of lent, the fon ue |: 


the ue. the ther, to the ſon, it might have. father's requet. . 
been good; for then it would be the father's 


(a) ta * lent e eee b 
ſtate, it was ſo lent E22. out, at the requeſt of the defendant 3 
Cre. Elie 18 and that in confideration of which, he under- 
took and promiſed to pay, 2 Str. 793, Lee v. Welth'; it is er- 
ror otherwife, The breach 1 to follow the und 


lated, or the plaintiff cannot have 5 1 Fent. * | 


and conclude ad damnum of the 


If the plaintiff demands mere than is due, it doey not preju- = 

dice. 2 Lev..57. Rr 

e damages than laid. 2 Cre. 138. 1 Lev. 58. = 
ebt, 


Declarations in Adumplic. 
debt, and not the fon's. Butcher v au, 
Cr. 446. Comb. 470. 2 Brumm 10. 
, 43 loan of 1 and defendant together, at 
money lent to tuſſing up for 4 guineas a- time. The gane 
e having- won 1 the deſemdant's ready money; len 

him 10 guineas at a-time,; till he. had bortowed 
— inens. Tho Chief Juſtice hetd, this not to be 
© within the act of ꝙ Am. c. 16, for there is 
229055 werd zomrrad? (28 in the figtute of tfury) and 
the ee e. as it ſtands in this aft, 
| liens upon the eftate. The plat 
obwaineds edi br 1360 The parliament fight 
think there would be no great harm im x parol con- 
trat, where the credit was not Tikely to rum very 
. highz and therefore eenſined the at to written 
| | focurities. Nunn, ve Walmeftey, 2 Str. 1249. 
8 1 Black. Rep. 234 250. 
11 bill or not be Where a bill was giver for Gal. part of whith 
| + given for money was for money! Wen at play play, and other part nung 
von, it 9 , at the time r ; the play a 
D chat 3 was void by far. 
| 2 o dus — contract was dvifible, anid that par? 
= of u, on as bo es. (the 
ney money 
* uu 2 bu $698. There Wis 4 count for 
money lent; Get. 356. 5 Mad. 175. 1 all. 
344 1 Ld: Ray. 87. 2 Str. 1755. 


2 


ub. It will net lie for money oney lr fon nfl, bi 


for neceſſaries. Galt 279. bay v. 


1 In cammon eaſes upon an aſſemmpſit fur none 


vote ef int lens, the pluintiff ive a promiſfbry note of the 
| may be given i EL in evidence or the ow of che 30 
f | and 4th Ann. c. 9. A ors enables the 2 Pg 

n 


= * 719. Vide 8 Salt. 23. RO 


mt ight be recovered Robins * 


„ c Ro 


1 money be lent to 


of the marſhalſea, of our lord the now king, before 40 


— - e x - 
. A 71 Uns id 11 | 


* 
=. . 


; The uſual made of declaring: for foreign coin For ſoreigui mo- 


” 


lent, . is to ſtate for Jo much foreign coin lent and ad- F ney. 


vanced. amounting to ſo much in Engliſb money. 1 
Leon. 41. ; ee ee 


f m he. wife at the requeſt of the. Money lent to 
huſband, ĩt may be fo ſtated in the declaration, for wife. 
ſuch a loan is to be conſidered as a loan to the huſ- 


band, they being but one perſon. Stephenſon. v. 


r | 
In an action for money lent, the defence was, that Money lent to 
the plaintiff kept a common gambling-houſe, that play with, is 
defendant having loſt all his money, applied to recoverable. 


plaintiff for the loan of ſome money for continuing 


the play, which plaintiff lent him. Lord Kenyan 


held it recoverable, for the ſtat. g Ann. only avoid- 
ed ſecurities for money lent to play with, and 


did not extend to caſes of mere loans, without 


any ſecurity taken. Mattenball v. Mood, Eaſe T. 


. 


Unferaſbire, io wit, John Denn complains of Declaration for 


: 3 | money lent þ 
Richard Fenn, being in.the. cuſtody, of the, marſhal 1 
che king himſelf, of a plea of tySpaſs on the caſe; 

Fer that whereas, the ſaid Richord. on the 6th day 
of October, in the year of our Lord 1794, to wit, 
at Oxford in the ſaid county, was indebted to the 
faid John, in Gol. of lawful money of Great Bri- 
tain, for money by the ſaid Fon before that time, 
lent (a) and advanced to the ſaid Richard, and at his 
ſpecial inftance and requeſt; and being-ſo indebted, , 
he the ſaid Richard, in conſideration thereof, after- 
wards, to wit, on the ſame day and year aforeſaid, 
at Oxfordaforeſaid, in the county aforeſaid, under- _ 
took, and then and there. faithfully promiſed the 


(a) The word ent is a terbnica! term, and nom n can be in- 
debted to another for money, unleſs the money be actually eat 
le that perſon himſelf. Therefore, in an action tor money lent to 
Jemes Dalrymple inftead of F.umes Lyſter, the judgment was 
atreſted, becauſe there canno: ba a Je: debt upon a ſingle loan. 
Marriot v. Zyſier, 2 Vi, a1, But if the plaintiff had de- 
clared for money delivered to ſuch a perſon at the requeſt of de- 
{cucant, it had been ocherwiſe EN Lg 

F ſaid 


be ade ace paired aw N 4 (adda 


count on an in 


nul computaſſet- as in the rece> 

dent :) Yi the ſaid be, hs 2 | 
Ke. ) (a) hath not yet paid the ſaid-ſevera} fas of 

| rufe or any part thereof, to the ſaid Fobn. But 

the ſaid Richard, to pay the ſame or any part thereof 

to the ſaid John, hath hitherto wholfy reſufed, and 

ſtill refuſes, to the ſaid John his. damage. of roo/, 

and therefore he brings his ſuit, - &c, Pledges, 

For foreign no- Was indebted to the faid Jahn in 1000 florins of 

ncy lent. foreign money, being of a large value, to wit, of the 

value of . of lawful money of Great Britain, 

for ſo much of the ſaid foreign money, by the faid 

John before that time lent and advanced to the faid 

Richard, and at his ſpecial inflance and requeſt, and 

being ſo indebted &, he, the ſaid Richard; in con- 

ſideration thereof, afterwards &c. undertook, &e. 8 
As the plaintiffs demand may be for money ben, 

laid out, and had and received, it is uſual to place 

the demand upon ſeveral counts, and alſo to add 

thereto, a count upon an inſimul computaſſet, which 
will be thus 75 . _ N 

133 London, to wit. 1 Denn complains of Ri- 
rel chard Fenn, being in the cuſtody of the marſhal 

lent, had, and the marſhalfea, of our lord the now king, be- 

received, and an fore the king himſelf, of a plea of treſpaſs on the 

infimul compu- caſe, For that whereas the ſaid Richard, on the bth 

* day of October, in the year of our Lord 1794, to 

wit, at London aforeſaid, in the pariſh of St. Mary- 

le. Beto, in the ward of Cheap, was indebted to the 

faid John in 100. of lawful money of Great-Bri- 

tain, for money by the ſaid John, before that time 

laid out, exfended, and paid for the ſaid Richard, 

and at his ſpecial inſtance and requeſt; and being 

ſo indebted, he the ſaid Richard, in conſideration 

| thereof, afterwards, to wit, on the ſame day and 

year aforeſaid, at London aforeſaid, in the pari 


1 * 


3+ 


(a) in aſſu t for money lent on a mere duty, Iicet ſapiui re · 
guifitus is full: - 


cient. Cro. Eliz. 73+ Tel. 66. | Cro, Elix. 218. 


— 


es. 1 „ 
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and ward uforefaid,: undertook, and then and chere 
fatchfully promiſed the id Jh, 80 pay Hint the 
ſaid fans of money, when he ſhould be thereto af- HE 
ter wards requeſted : fad whoredsy che ſaid Richdrd Money lent. 
iter wards, to wit, on the fate day and year ars - 
ſaid, at London aforeſald, in the patiſh* and wurd 
aforeſaid, was indebted to the faid Jabn, in other 
_ 1x00; of like lawful money, for money by the faid 
: pany ge, that time lint and advanced to the faid 
Richard; and at his like requeſt; arid being ſo in- 
debted, he the ſaid Richard, in conſideration thete- 
of, afterwards; to wit, on the ſame day and year 
aforeſaid, at London aforeſaid, in the pariſh and ward 
afotefaid, undertook, and then and there faithful] 5 
prelied de fg Jain, es pay bin th Ed ll... 
mentioned ſum of ge” when he ſhould be thereto : 
_ aftetwards requeſted: And whereas, the ſaid Richard, Money had ane 


afterwards, to wit, on the fame day and year atore. "e<ived, 
ſiaid, at Zondon'aforefaid,' in the pariſh and ward 
_ aforeſaid; wus indebted to the faid Jobn in other i oi. 


of like lawful money, for money by the ſaĩd Rieharũ, 
before that time had and retei uad, to the uſe of the 
ſaid Fohn, and being ſo indebted, he the faid Ni- 
chard;in conſideration thereof, afterwards, to wit, on 
the ſame Ne ear aforeſaid, at Landon aforeſaid, 
in the parifh and ward aforeſaid, undertöbk, ind 
then and there faithfully promiſed the ſaid John, 
to pay him the ſaid laſt- mentioned ſur of mo- 
ney, when he ſhould be thereto afterwards requeſt- | 
ed. And whereas, the ſaid Richard, afterwards, inſimul compu- 
to wit, on the ſame day and year aforefaid, at tafſer. 
London aforeſa ich, in the pariſh and ward aforefaid, 
accounted together with the ſaid' Jobn, of and 
conceraing divers other ſyms* of money, before 
that time dus and owing from the ſaid Richard to 
the ſaid John, and then being in arrear and un- 
paid, and pon that acegunt, the ſaid Richard was 
hen. an there found in arrear and indebred to the 
ſaid John, in other 105“ of like lawful money, 
and being ſo found in arrear and indebted, he 
the ſaid Richard, in conſideration thereof after- 
| 1 O 2 wards, 
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«al; tocwit on nen, 
at Londen aforeſaid, in the pariſh.and ward afore- 
| aid, (a) undertook, and — and there faithfully 
. promiſed the ſaid Jabn, to pay him the ſaid. laſt 
5 mentioned ſum of money when he ſhould be thereto 
after wards requeſted: et the ſaid Richard (altho 
often requeſted, &c. ) hath not yet paid:the-{aid ſe- 
;veral- ſums. of money, or any part thereof, to the 
ſaid Jobn, hut he to pay the ſame, or any part 
.thereaf, to the ſaid John bath picherto uhe ly re- 
fuſed, and ſtill refaſes, to the ſaid Jahn his damage 
of 200.1 and therefore he bring bis ſuit, Ke. 
1 18 Mes afſumpſit will. * 
5 itatus a 7 will lie upon. a be arcount, 
* ep as between tus fangs will or other perſons ; the law 
| J 1 — that he, againſt whom the balance appears, 
E bas engaged to pay it to the other, tho? there he not 
„ @vip>e: any _— wok to pay. And from this implica- 
tion it is frequent for adions on the caſe to be 
brought, declaring, that the plaintiff and defendant 
had ſettled their accounts together (infimul comp. 
14750 which gives name to this ſpecies of aſlump- 
it and that the defendant engaged to pay the plain- 
Intereſt. tiff. the balance, but has ſince neglected to do it. 
If the account ſtated. be between merchant and 
merchant, the balance carries intereſt from the time 
5 it is liquidated. | So likewiſe where money lent be- 
. i Comes due, from the day it becomes payable; but 
| for money wing for goods ſold, or work done, no in- 
3 5 55 ſhall be allowed. Blanc v. Hendricks, 3 
If A ell a horſe to B for 100, and there being 
1 5 other dealings between them, if they come 
to an account upon the whole, and B is found in ar- 
rear, it is ſaid, 4 muſt bring his inſamul computaſ: 
' ſet, 2 Mad. 43. and not an | nb fun 
on the firſt contract. % - 


fla) Super Je afengſt was 1 be tes 0 7a the law 
| does not create à promiſe in avy caſe in pleading, but gives ſuf- 

: 5 6 5h | 
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_ .Deelarations.ia;Aſumpſit. — % 
ofa \ The plaintiff and defendant entered itnearcicles If two partners | 


of partnerſhip, in which acovenant was, to account count, to 
F 0 certain times, and an account was taken, and ba- e Pater 
lance ſtruck, Which was proved + are vr that de- and a ; 
fendant promiſed to pay, In 1 1a 2 a 2 5 
ae ue e el, ra roy gu 1 
upon the 2 promiſe. Aerauia V. covenant. | 
Levi, 2 Term Nep. 48 on So where. à like — 

was-ſtruck on the diſſolution. of a partnerſhip, and 
nn account ſtared, containing that balance, and alſo 

other articles not connected with it, Which defend 

ant Lemony to pay, court Ae this in for. 
it, Mid, 477. "Pot r,vs. Alla 

The count, on an inſemul c _ 7% "red! fat The count need 
ſhew how, and for whats but.generad), that on ſuch 20: not ſhew how 

a day, year, and place, the defendant in! n- d . | 

putaſſet with the plain, of divers ſums of mone 
Que and owing from the defendant to the plaintiff, 
and upon that account, the defendant was found 
in arrear to the plaintiff in /o much, and in conſi- 
deration thereof, did promiſe, &c. 2 Cre. 207. | 

Aſſumpſit againſt an infant, one count in the tt will not lie 
declaration on an account /{ated, and a general 2 an in- 
verdiẽt; judgment was arreſted, for ſuch count is | 
bad as 1 an infant, who i is not to be preſumed 
to be ms to enter into an account. 1 Term 
Rep, 40. Truman v. Hurſt, | 

e plaintiff may now recover part of the fum Plaintiff may 
demanded on this count, as well as on any other, on this count 
Bull. 129.; but the court will not admit of an ae ee Acer 
evidence of an account current and unliguida ted]... 
for that would involve the court in a tedious exa- 
mination. The account therefore muſt be exbi- 
mags as an account flated. 2 Keb. 781. Lincoln v, 

arr. 

A plea to an action of aſſumpſit of an account Plea accouat 
ſtated is bad in law, and may be demurred to, *#t<9, * 
Rhoades v. Baines, 1 Burr. q.; 5 for an account with : 

a 10 8 or releaſe, is no plea to indebitatus aſ- 
t, 3 Lev. 238. for a choſe in adtian cannot 


4h. a matter nen, 
Infoud 


". _—_— amen. 
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2 e as Well a8 on a trial; the 
2 9 mon the plaintiff | is to 5 


roms 
. rowing, he — bo: Cement lh a ww 
Ae. matter of ut de 
6 bt recover only 14. . on Inquiry, 4 1 
muſt have his 2xtre coſts. 
The ſame wide e a eh mark done, or gc 
fold and deliyered, the proof muſt be aca 
2 dne, e e eee dad 
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4s to Aſſumpfts on 4 quantum meruit or 
Auantum valebat. 


There are implied contrattt which do not ariſe 
from the expreſs determination of any court, or 
al reaſon and the jſt conſtruction of law, which 


ſitive direction of any ſtatute, but from na- 


Aſſumpſit on 
quantum mernuih 


extends to all prefumptive undertakings or af. 


ſumpſits ; which, tho” never perhaps actually made, 


yet conſtantly ariſe from this general implication 
and intendment of the courts of Judicature, bart 


every man bath engaged 8 * what his duty is, 
bu 


ar juſtice requires. . if 1 employ a perſon to 
tranſact bulineſs for me, or perform any work, the - ' 


law implies that I undertook, or aſſumed to pay 
ff 


him ſo much as his labour deferved. And 


neglect to make him amends, he has a remedy for 


this injury, by bringing his action on the cafe upon 
this i bed err liberty to 


ſugge that I promiſed to pay him ſo much as he 
onab 


: ly deſerved to have, and then to aver, that 

his route was really worth ſuch a particular ſum, 
which the defendant has omitted to pay. But this 
valuation of his trouble is ſubmitted to the deter- 
mination of a jury, who will aſſeſs ſuch damages 


as they think he really merited. This is called an 


aſſumpſit on a quantum meruit. | 
There is alſo an implied afſumpſit on a quantum 
valebat, which is very ſimilar to the former, being 
only, where one takes up wares of a tradeſman 
without expreſsly agreeing for the price. There the 
law concludes, that both parties did intentional 


Aſſumpſit on 
quantum valebat. 


agree, that the real value of the goods ſhould be 
paid; and an action on the caſe may be brought 


accordingly, if the vendee refuſes to pay that 
value. SR 


It is generally uſual in actions upon the caſe, to 
ſet forth ſeveral caſes, by different 'counts, in fe 


Ufual in c- 

tions on the caſe 
to ſet forth dif- 
ferent counts. 


SB" 


4 


20 Dtäetclarations in Afſumpſit, 


ſame declaration, ſo that if the plaintiff fails in 
the proof of one, he may ſucceed in another, But 
as the defendant ma now obtain an order for a 
particular of the plaintiffs demand, he is to take 
eſpecial care that ſuch counts agree with the de- 
mand delivered, or the defendant . may have the 
' * fuperfluaus counts flruck.out, at the plainti s coſts. 
It is to be remembered, that the proofs on 
behalf of the plaintiff ought to tally with ſome of 
the counts; therefore for wort done, and money. " 
it was given in evidence, that both had mutual 
dealings together, that they had come to an ac- 
count, and that defendant on the balance was in 
arrear 5. For want of a count on àn _n/imul 
. computaſſet the plaintiff was nonſuited. Bull. N. 
V 
For work done, In an aſſumpſit for work done, or goods fold 
or goods ſold, and delivered, the plaintiff counts or declares firſt 
how to declare. upon an indebitatus aſſumpſity, or a ſettled and agreed 
IM rice between him and the defendant, as that they 
argained for 201. z' and leſt he ſhould fail in the 
proof of this, he counts likewiſe upon à quantum 
velrbant, or quantum meruit, (more uſual the latter,) 
that the defendant; bought ether goods,. or that the 
plaintiff did other wwork for him, and that. he agreed 
to pay him ſo much 4 they were worth (or that he 
deſerved to HOU)» . then avers, that they were 
| worth (or that he deſerved to have) other 20l.; to 
- which is uſually added, a count for maney. expended 
and paid, and an inſimul computaſſet, and concludes 
With the defendant's refuſal to fulfil any of theſe 
_ agreements or promiſes, whereby he iNamaged to 
ſuch a value. And if he proves the caſe laid, in 
any one of his counts, tho he fails in the reſt, he 
| ſhall recover proportionaple damages. 
Declaration for London, to wit. John Denn complains of Ri- 
goods ſold and chard Fenn, being in the cuſtody of the marſhal of 
delivered, mo- the marſhalſea, of our lord the now king, before 


le uefa, the king himſelf, of a plea of treſpaſs on the caſe, 


. Fur that whereas, the ſaid Richard, on the bih day 
al 54 of Ofober in the year of our Lord 1794, to wit, 


at 


x 4 4 


f 18 4 


Derlarations in Aſumpſit, 


at London aforeſaid, in the pariſh. of Saint Hary- 
le-Bow in the ward of Cheap, was indebted to tae . 
ſaid Fohn in 1000. of lawful money of Great Bis Need not ſpecify 
tain, for divers goods, wares, and merchandiſęs, by the particulars, 
the ſaid John before that time ſold and delivered to Cre Jac. 206. 
the ſaid Richard, at his ſpecial inſtance and requeſt, 
and being ſo indebted, he, the ſaid Richard, in 
conſideration, thereof, afterwards, to wit, on the 
day and year aforeſaid, at London aforeſaid, in the 
pariſh and ward aforc ſaid, undertook, and then and 
there faithfully promiſed the ſaid John to pay hin 
the ſaid ſum of money, when he ſhould be thereto | 
afterwards requeſted : And whereas afterwards, to Quantum meruit 
wit, on the ſame day and year aforeſaid, at London th<rcon- 
| aforeſaid, in the pariſh and ward aforeſaid, in 
conſideration that the ſaid John, at the like requeſt 
of the ſaid Richard, had before that time fold and | 
delivered to the faid Richard divers other goods, a.ywnmtum meruit 
wares, and merchandizes, he, the ſaid Richard, for wares ſold, 
undertook, and then and there faithfully promiſed ate no 
the ſaid John, to pay him ſo much money as he eee noe 
therefore reaſonably . deſerved to. have, when he, per cur. the 
the ſaid Richard, ſhould be thereto. afterwards re- notice is not 
queſted: And the faid John avers, that he there- agen re" 
fore reaſonably deſerved to have of the ſaid Richard nut Kno the 
other 100/. of like lawful money, to wit, at Lon; value, and may 
n aforeſaid, in the pariſh. and ward aforeſaid, tender ſo much 
whereof the ſaid Richard afterwards, to wit, on; he thinks it 


is, and plaintif, 


the ſame day and year aforeſaid, there had notice: mult go on for 
nd EE the Lid Richard afterwards, to wit, the Ns as.” 

on the ſame Iday and year aforeſaid,” at London v. Beyl, 3 Kb. 
aforeſaid, in the pariſh and ward aforeſaid, was 1 
indebted to the ſaid John in other 100. of like Money paid. 
lawful money, for money by the ſaid John before 

that time laid out, expended, and paid, for the 

ſaid Richard, and at his requeit; and being ſo in- 

debted, he, the ſaid Richard, in conſideration 

thereof, afterwards, to wit, on the ſame day and. 

year aforeſaid, at London aforeſaid, in the parith 

and ward aforeſaid, undertook, and then and there 

faithfully promiſed the ſaid John, to pay him the 


id 


ueſted, &.) (b) bath not yet 
ſums of money, or any part thereof, to the ſaid 


_ faid laſt-mentioned ſum of money, when hefious | 
be thereto afterwards, requeſted: Aud whereas the 


faid Richard afterwards, to wit, on the fame day 
and year aforeſaid, at London aforeſaid, in the 


pariſh and ward aforeſaid, accounted together wih 


the ſaid John of and concerning divers other frm of 
money (a) from the ſaid Richard to the aid 


before that time due and owing, and then in arrear 


and unpaid, and upon that account the faid Richard 
was then and there found to be in arrear and indebt- 


ed to the ſaid John in other 100l. of like lawful 
' money, and ring ſo found-in arrear and indebted, 


he, the ſaid Richard, in conſideration thereof, 
afterwards, to wit, on the ſame day and year afore- 
faid, at London aforeſaid, in the pariſh and ward 


aforeſaid, undertook, and faithfully promiſed the 
faid John, to pay him the ſaid laſt-mentioned ſum 


of money, when he ſhould be thereto afterwards 
requeſted: Yet the ſaid Richard (altho* often re- 


. But to pay the fame, or an 'part thereof, 


do the ſaid ohn, he, the ſaid Richara, hath hitherto 
wholly refuſed, and ſtill refuſes, to the ſaid John | 
his damage of 100/, and therefore he brings his 


ſuit, &. es, &c. 
I have Jooked into the ancient books of entries, 
where I find many declarations upon common _ 


fumpſit, on the quantum meruit, or quantum va 


only. If this . adapted, it would ſhorten the 
length of pleadings in common caſes very much, 


. where the * will be upon the Maint fo recover on 


(2) 1a regard che account may be for divers matters and 3 


and | ſeveral matters may be included therein, which, in pede com- 


poti, are reduced to a certain ſum ; it is ſufficient ground to 
maintain the aiſumpſit without ſpecifying the par ticulay matter: 
and cauſes. Cro. Car. 116. 

(b) When the promiſe is founded upon a debt, as for wares 
bought of the plaintiff, he promiſed to pay vol 1 re 


there the plaintiff need not alledge the 


than in an action of * licet regvifitus, e 
Rep. 62. Hill v. ad. * 


1 


paid the ſeveral 


.. — as Aon Fe rH 


rr 3 8 | 2 
4% counts. In moſt actions for tradeſingn's bills, 4 
the. plaintiff recovers not on the price. agreed w,... 
but upon the quantum meruit, or quantum valebat 


be plaintiff, | 


| an auctioneer, was employed by an auctioneer. 

one Croton. to ſell his goods by auction. The fate employed to ſell 

was at Crows's houſe, and the goods known to We pooch of a 

his property. The defendant bought to the-yalue reeed Way OY 

of 71, 9s. 64., and, after packing them in a cart maintain an 
ready, -paid plaintiff 2/. 45. 64. in caſlr aRion,for goods 

put a receipt into his hand for five guineas, as for © nf _— 

a debt due from Crown to defendant. Whilſt plain- u buger, tho 

tif was heſitating about the propriety of taking the fale was at 

the receipt, defendant drove off with the goods. the houſe of | 

Afterwards the plaintiff, being called vn by Crown, 5 — 

paid to him (who refuſed to accept the receipt) the o, were 

whole ſum, for which the goods were to de- known to be 

fendant, and brought this action for good, fold and bis property: 

delivered, with the uſual money, counts to recover the 

five guineas, Verdict for plaintyf — Motion to ſet it 

alide, or that a nonſuit be entered. Lord Lowgh- 

bireugh : I entertain no doubt that an auctioneer 

has a poſſeſſion, coupled with, an intereſt, in goods 

which he is employed to ſell, not a bare cuſtody | 

like a ſervant or ſhopman. There is no difference 

whether the ſale be on the premiſes of the owner, 

ar in a public auction room; for on the premiſes 

of the owner, an actual poſſeſſion is given to the 

zuctioneer, and his 5 by the owner, not 

merely an authority to ſell, I have (aid a poſſeſſion The caſes cited 

coupled with an intereſt; but an auctioneer has in ſupport oſthe 

aſo.a ſpecial. property in him, with a lien for the 3 

charges of the ſale, the commiſſion and the auction >. 130 1 F 

duty, which he is bound to pay. In the common #p. 20; again 

courſe of auctions, there is no delivery without *Þ* 3 12 

actual payment; if it be otherwiſe, the auctioneer . 


{ : Black Rep. 996; 


—_—— T7 
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riſque. | Heath J. ſaid, If the goods be ſtolen, the Buller 2. 4 
auctioneer might maintain treſpaſs, or an indict. Burr. 1927: 
ment for larceny; he therefore has a ſpecial pro- 
perty in them, which is all that is neceſſary to 

| | ſupport 


DS KISS 67 


" rt this action. He i is abe PI each party i in 
4 erent things; but not in the ſame thing. Wbem ; 
he preſcribes the rules of bidding, and the terms of 
the fale, he is agent for the ſe ef; but when he 

puts dowyn the name of the ee he is 3 
for kim only. Here the depoſit was to be . | 
£ te auctioneer, who had a ſufficient property to 
maaaintain this action. Rule diſcharged. on 
„ v. Millington, 1 H. Black, Keb. St. 
Atumpũt will If in payment of a debt the creditor is content 
not lie for to take a bill or note, payable at a future day, he 
goods ſold, &c. cannot legally commence an action on his original 
_ 3 7” debt, until ſuch bill or note becomes payable, or 
bill — ui default made in the payment; but if ſuch bill or 
| the-termis ex- note is of no value, as if, for example, drawn on 
pired 2 perſon who has no effects of the drawer in his 
| hands, and who therefore refuſes it, in ſuch caſe, 
he may conſider it as waſte paper, and reſort to his 
original demand, and ſue the debtor on it. Ld. 


Ken. Stedman v. Gooch, | E. * 95 33 Gee, 3. 


at . 
7 55 RN Notes - | 
Proof. In actions for good e ſold and need, the 
25 uſual proof required is, 1. The ſale and Alben 


or the delivery to defendant by his order; 2. The 
value of the goods ſo delivered: © 

1 y Fat. I. c. 12, it is enacted, That the 

JE 8 51 ſhop book of a trader ſhall not be evidence after tht 
dence. Paar; but it is not evidence within the year, except 
5 Ander particular circumſtances, as where no better 
evidence can be had; that is, if the perſon is 
- living who delivered the oods, he muſt be pro- 
duced, for that is the beſt NN A 

8 But where it was proved, that the ſervant u 
made ae made the entries was dead, proof of 1 and of 
and dead. his hand-writing to the entries, and that he whs 
-. --— accuſtomed-to make entries, was held good, and 
no other proof of the delivery was $ hel necellar: 
. an Pitman v. Madaubæ. 2 9 

| 5 | 


Declarations in Aſumpſit. | 205 


So where beer was furniſhed, the evidence was, Draymen., 

that it was the uſual way of the plaintiff's. Sin RT 

for the draymen to. come every night to the cler 

of the brewhouſe, and give an account of the beer 
deliyered out, to which the draymen ſet their hands. 

This being proved, and that the drayman was dead 
who. had delivered the beer to defendant, with his 
hand writing ſubſcribed to the book, it was held ſuffi- 
cient. Had he been living, he muſt have been pro- 
duced. - Price v. Lord Torrington, 1 Salk. 285. But 
where a book, which belonged to. the plaintiff's 
cooper who was dead, was produced to prove the 
delivery of wine, and whoſe name was ſet to 
ſeveral articles as wine delivered to defendant, and 

a witneſs ready to prove his hand-writing, it was 
refuſed by the C. J. Clerk v. Bedford, Bull. 282. 
This differs from the above caſe. (There the wit- 
neſs, ſaw the draymen, who made the delivery, 
ſign every night.) OY Fri cod” tray ales RO 
In an action for goods fold and delivered, the The witner 
witneſs, who proved the delivery, took it from an may have a 
account which he held in his hand, which he ſaid paper to refreſn 
was 2 copy of the day book left at home. Baron bi memory. 
Legge ſaid, That if he could ſwear poſitively to 


r SS Ea GS. 


oo RS 


| the delivery from recollection, and the paper was 
* only to refreſh his memory, that he might make 
he uſe of it; but if he could not ſwear to the deli- 
25 very, further than as, finding them as entered in 
he his book, that the original ſhould be produced. And 
be the witneſs ſaying that he could not ſwear from re- ; 
pt collection, the plaintiff was nonſuited. Tanner | | 
7 Y. Taylor, Hereford Lent Af. 1756. M48. Vide „ — 


La, Ray. 745. 8 „ . Sp x | 

In a trial concerning the delivery of goods ac- A for, who 

cordin to agreement, one Morley, a factor for ſells, is a good 

plaintiff, who; made the contract with defendant, witfel> co prove 

and was to have Is. in the pound for ſelling, was "ry __ 

admitted as a good witneſs ; that as a factor, he was | 

concerned bo-h for the vendor and vendec, was a 

mere go-between, and might be a good witneſs for 

cither of them. Dixon v. Cooper, 3 i 40. Vide 

Rep. Temp. Hard. 358. 
Wt: | Lord 


s DOtcclarations in Uſtumpht, 

atriesinbooks, Lord Kenyon e Entries in the books of: banken 
can only be or perſons keeping books reſpetting the trade c 
proved by the  dulineſs, can only be proved by the clerks who | 
tham. made the entries, inaſmuch 4s they may have ſome 

| material evidence, independent of the mere en 
in the books, ſtom having e 
the dealings upon which the entries are founded. 
He therefore refuſed evidence of the hand. ring 
of a clerk making ſuch entries, - altz0 he was 
| proved to be gone to the BAH. Indits: Cowper v. 
__ «= Marſden, E. 33 Om. 3. Sittings, | 

Declaration ſor ()xferd/bire, to wit. Richard Fenn, late of Ox- 
work and fates ford in the faid county, jeman, wos atrathed to 
Fele n Cf anſwer Jobn Denn, im a plea of treſpaſs on the 
| Caſe, and whereupon the ſaid John, by John Stike 

his attorney, complains, For that whereas, the (aid 
| Richard on the zoth day of Fuly, in the year of 

dur Lord 1794, to wit, at Oxford, in the faidcounty, 

was indebted to the ſaid Fohn, in 50/1. of lawful 

money of Great Britain, tor the work and labour, 
Care and diligence of him the fait Jobn, by him 
the faid John before that time done, performed, 
and beſtowed, in and about the buſineſs of the 
faid Richard and for the faid Richard, he the 
ſaid Richard in conſideration thereof, afterwards, 
to wit, on the ſame day and year aforeſaid, at 
- Oxford aforeſaid, in the county aforeſaid, under- 
rook and green fe er the faid John ta pay 
hint the faid ſum of money, when he ſhould be 
8 meruit thereto afterwards requeſted: And whereas, after- 
con. wards, to wit, on the ſame day and year aforeſaid, 
at Oxford aforeſaid, in the county aforeſaid, in con- 
ſideration that the ſaid John at the like requeſt of 
the ſaid Richard had before that time done, perform- 
ed, and beſtowed, other his work and labour, care 
and diligence in and about” other the buſineſs of the 
' ſaid Richard and for the faid Richard, he the ſad 
Richard then and there undertook, and faithfully 
promiſed the faid John, to pay him fo much mo- 
ney as he therefore reaſonably deſerved to have, 
vrhen he the ſaid Richard ſhould be thereto afterwards 
2 | | | „ requeſted; 


- 
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requeſted; and the faid John avers, that he therefore 


reaſonably deſerved to have of the ſaid Richard 


other 
n in the county aforeſaid, . whereof the 8 
ſaid Richard, afterwards, to wit, on the ſame dax 
and year aforeſaid, there had notice: And whereas, Money paid, 
the ta Richard, afterwards, to wit, on the ſame day money lent, and 
and year aforeſaid, at Oxford aforeſaid, in the county Arx. and 
aforeſaid, was indebted to the ſaid Fohn, in other 300. uur One» 
ef like lawful money, for may by _ th, - 

before that time laid out, expended, and paid for the 

faid Richard at his like requeſt ; and for other money 

by the ſaid Jahn, before that time, lent and ad- 

vanced to the ſaid Richard at his like requeſt; and 

for other money by the ſaid Richard, before that 

time, had and received, to the uſe of the ſaid 

John ; and being ſo indebted, he the ſaid Richard, 

in conſideration thereof, rg to wit, on the 

ſame day and year aforeſaid, at Oxford aforeſaic, 

in the county aforefaid, undertook and faithful] 

promiſed the faid John, to pay him the ſaid laft 

mentioned ſum of OT: when he: ſhould be SN 
thereto. afterwards requeſted, And whereas, the Tiſimul compu- 


of like lawful money, to wit, at Oxford 


* 


faid Richard, afterwards, to wit, on the ſame day t. 
and year aforeſaid, at Oxford aforeſaid, in the 


| ny aforeſaid, accounted together with the ſaid 


obn, of and concerning divers other ſums of mo- 
ney, before that time, due and owing from the 
ſaid Richard to the ſaid John, and then in arrear and 
unpaid, and upon that account, the ſaid Richard 
was then and there found to be in arrear and 
indebted to the ſaid John, in other 50. of like 
lawful money; and being ſo found in arrear and | 
indebted, . he the ſaid Richard, in. conſideration © ' 
thereof, afterwards, to wit, on the ſame day and 
year aforeſaid, at Oxford aforeſaid, in the county 
gorefaid, undertook, and then and there faithful} 
promiſed the ſaid John, to pay him the ſaid laſt 
mentioned ſum of money, when he ſhould be 
thereto afterwards requeſted : 77 the ſaid Richard 
(Utho? often requeſted, &c.) hath not yet paid 11 

| | aid 


- 
G 
" * - 
* * - 3 
6 * 5 ” i ] 
=» * * 8 a d F 


* .faid ſeveral ſums of money, or any part thereof, to 
the ſaid John, but he to pay the ſame, or any part 
thereof, to the ſyid Jabu, hath-himmerco wholly-re- 
fuſed, and ſtill , refuſes, to the ſaid Jahn, his da- 

mage of G0, and therefore he brings his ſuit, &c. 
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In aſſumpfit the plaintiff may declare for work 
and ſabour generally, without ſetting forth” what 

© * ondnner of ork and labour.” Curtb. 276. Vent. 44; 
and the only reaſon; why plaintiff is to ſhew de- 
fendant indebted is, that it may appear to the court, 
that it is not a debt an record or ſpecialiy, but only 
upon ſimple contract; and any general words, by 
which that may be made to appear, are ſufficient. 
Poor damages in an aſſumpſit will be no bar to an 
action of debt, grounded on a record or ſpecialty. 

| Gro. Fac 6. Leon. 155. Cro. Eli. 242. 

| If the plaintiff In an action where the plaintiff declared on a 
declares on a ſpecial agreement, and alſo on a general indebitatus 


; 
o 
- 
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ſpecial agree aſſumpfit, the plaintiff failed to prove his ſpecial 


"nad fail 1 s | | 
1 og ir, count; and it was objected, that he ought not to be 


he may go imo allowed to enter into proof of the general count. 


evidence on the hut Lord Manzſſeld, ſuffered him to go into ſuch 


x 


general counts. proof: and afterwards his lordſhip» conſidered of 
1 this caſe, and his opinion was, that where the evi- 
dence is ſufficient to warrant the plaintiff 's action 

on the general count, ſuppoſing no ſpecial agreement 
had been laid in the declaration, the plaintiff ſhould 


be permitted to recover on ſuch general count, tho 


there be a ſpecial agreement laid, whether he at- 
tempt to. prove. ſuch ſpecial agreement or not. 
Ar. 7. Nilnot concurred. Harris v. Otte. Buller, 
M. B. 137. vide Daugl. 651. Payne v. Bacomb, 
| | wherein tae aboye determination was confirmed. 
Declaration for -. Middleſex, to wit. Richard Fenn, late of N oft- 
1ork and labour minſter, in the ſaid: county, yeoman, and, Willian 
1 805 cn wat** Noe, late of the ſame place, yeoman, were attached 
ria's found, goods png n 5 3 
ſall and deli- to anſwer 7 ohn Denn, ina plea of. treſpaſs on the 
wered, money laid caſe; 7 and w hereupon the ſaid John, by Simon Let, 
vut, and an 4 f EY ; a N . his 


* 
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ks attorney, complains, Fur that whereas,” 


the ſhid rg computer 
Richard and M illiam, on the 6th day of Qaaber,-in — 555 
the year of our Lord 1794, to wit, at /#e/imm/ter, ginal. 

in the ſaid county, were indebted to the ſaid ahn, 

in 100l. of lawful money of Great. Britain, for te 
work and labour, care and diligence. of the faid 3 
Jahn, by him the ſaid John, before that time, done, 
performed, and beſtowed, in and about the buſineſss 
of the ſaid Richard and 7//illiam, and for the Gig = 
chard and William, at their ſpecial inFance-and 
requeſt, (a) and fur divers materials and other neceſſary* 
things by the ſaid John, before that time, foung, pruw i. 
did, uſed and applied, in and about the ſaid worky ee 
the like requeſt of the yur Richard and William, and 
being ſo indebted, they the ſaid Richard and Mil. 

lan, in conſideration thereof, afterwards, to wit, n 

the ſame day and year aforeſaid, at #7 _ | 
aforeſaid, undertook, and then and there faithfully 

promiſed theſaid Jahn, to pay him the ſaid laſt-men- 

tioned ſum of money, when they ſhould be:thereta 
afterwards requeſted : And whereas, the ſaid Richard Quantum me- 
and William, afterwards, to wit, on the ſame day . 

and year aforeſaid, at M ęftnuinſter aforgſaid, in I work be done 
conſideration that the ſaid Richard and H/lliam at Þy # mechanic, 
the like requeſt of the ſaid Jahn, bad before that e gear gate 
time done, performed, and beſtowed, other his that the work 
work and labour, care and diligence, in and about was done, as a 
other the buſineſs of the ſaid Richard and , illiam, taylor, carpen- 
td for the (6d Richard 5 J and X. = OO 
ike requeſt; and bad" alſo found, provided, "uſed, , Sund. 313. 
ard applied; divers ather waterials, and other ne- 2 Kal. $10. 
gary things, in and about the ſaid work, at the like 
requeſt of the ſaid Richard and William, they . 


* 


the faid Richard and Milliam then and tbere un- * 
dertock, and faithfully promiſed the ſaid: John, to pony 


pay him ſo much money as he therefore reaſonably 7 
deſerved to have, when they the ſaid Richard and | 
William ſhauld be thereto afterwards requeſted; 

and the faid Fobn avers, that he therefore reaſon- 


(ij In a declaration for work done; and materials fognd, there 
does not need any counts for ævorl done generally, nor for goods ſold 
and delivered; unleſs the n aut not employed in the buſiveſs. 


ably 


21% Declar , 
ably deſerved to have of the ſaid Richard and 


: fer aforeſaid, whereof the faid Richard 

and. William, afterwards, to wit, on the ſame day 

T goods id Richard and William, afterwards, to wit, on the 
vered. fame wy Sv year aforcſaid, at W/tmnfter aforeſaid 
If in caſe Was indebted to the faid 7ohn in other 1000. of like 
the goods are lawful money, for divers goods, wares, and mer- 
ſupplied and of « izes, by the ſaid John, before that time, ſold 
wor lad up, theſe and — to the ſaid Richard and William at 


but not Richard 
otherwiſe. terwards, to wit, on the ſame day and year aforeſaid, 
at Weftminfter aforeſaid, undertook, and then and 

there faithfully promiſed the faid John, to pay bim 

the ſaid laſt mentioned ſum of money, -when'they 

' ®ventim meruis Hould be thereto afterwards requeſted : Andwherens 
thereon. © afterwards, to wit, on the ſame day and year afore- 
ſaid, at Wetmin/ler aforeſaid, in conſideration 

that the faid John, at the like: requeſt of the ſaid 

Richard and William, had before that time fold and 

delivered to the ſaid Richard and William ' divers 

other goods, wares, and merchandizes, they the ſaid 

 Rithard and Wilkam then and there undertook, 

and faithfully promiſed the ſaid John, to pay him fo 

much money as he therefore reaſonably deſerved to 

have; and the faid John avers, that he therefore 

reaſonably deſerved to have of the ſaid Richard and 

l illiam other 1000. of like lawful money, to wit, 

at We/tminſter aforeſaid, whereof the ſaid Richard 

and William, 'afterwards,' to wit, on the ſame day 

Tudibilatus af, and'year aforeſaid, there had notice: And whereas, 
Jurigis for mo- the faid Richard and William, afterwards, to wit, 
ney pelo. on the fame day and year aforeſaid, at Meſtminſtir 
aforeſaid, was indebted to the faid John in other 
100l. of like lawful money, for money by the ſaid 

eg before that time laid out, pores + and paid 

for the ſaid Richard and William, and at their like 

requeſt; and being ſo indebted, they the ſaid Ri- 

chard and William, in conſideration thereof, 8 

| h wards, 


lim other 100. of like lawful money, to wit, a 


Indebitatus of» and year aforeſaid, there had notice: And whereasthe 


ceffary to be their requeſt; and being ſo indebted, they the ful 
. ard and William, in conſideration thereof, af- 
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wirds, to wit, wat 5 * 
at Ve er aforeſaid, undertook, and faithfully | 4 
promiſed the ſaid John, to pay him the ſaid 
mentioned ſum of money, when they ſhould de 

thereto afterwards. requeſted: And whereas, the nfnel cm- 

ſaid Richard and William, afterwards, to wit, on the 
ſame day and year aforeſaid, at IH; afore= 
ſaid, accounted together with the ſai John, of 
and concerning divers other ſums of money, before 
| that time due and owing, from the ſaid Richard 
and William to the ſaid John, and then being in 

arrear and unpaid, and upon that account, the faid 

Richard and I#7/liam were then and there found: in 

arrear-and indebted to the ſaid John in other 200k . 

of like lawful money; and a ſo found in ar- 7 NS .kS 
rear and indebted to the ſaid John, they the — . 
Richard and William, in 2 thereof, after- 958 
wards, to wit, on the day and year aforeſaid, 1 

Maſtminſter aforeſaid, un ertook, and then 

there faithfully promiſed the ſaid John, to 2 him 

the ſaid 1 ſum of mon 

ſhould be thereto afterwards req — Yet 7a) the Breach, 

ſaid Richard and William 0 Ache often — a 

&c.) have not, nor hath either of them, yet paid 

the ſaid ſeveral ſums of money, or any part 4 

to the ſaid John; but they or either of them, to 
jay the ſame, or wr part thereof, to the ſaid John, 
re have, and each of them hath, hitherto wholly 
nd refuſed, and ſtill refuſe, to the ſaid. Fobn his 
it, 2 of 100/,, and therefore he brings his fait, 


2x 
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Jay The pleaders i in general foes the work docs 
an by the plaintiff, .as 4 taylor, &c. It is laid down, | 
vit, that there is no neceſſity to ſtate what ſort or man- We 
ter ner of _ and labour it was. c 228. * 
FI 

; RY was Fig des with a young man, and furn 
. ates 92 5 Sure ede 1 


be allowed to recover, altho' the father might have been liable 
Ri- 1a 2 e extent. Simpſon v. e Sin. WM 1793. It 
ter- P 2 ; 


rut thereon, - 


A taylor ay I à taylor hath cloth delivered to him to make 


up into a garment, which he doth, he ſhalt have 

an action for his work, without delivering his gar- 

_ . Ment; and if the taylor refuſe to deliver the par- 
ment upon requeſt, it ought to be ſhewn on the other 
l, in exeuſe of the ation; for the taylor's ation 

is founded upen the promiſe, and if he hath done the 
work, and is ready to deliver the garment, he hath 
performed all that the law requires on his part, and 

en that confideration, is entitled to the benefit of 

_ the defendant's promiſe. Pan. 223. Cre. Car. 


* EF + 
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Deckraen for - ge gr, to wit. Jobn Donn complains of 
— workand abour Rgohard' Fenn, being in the cuſtody of the marſhal 
| with his horſes, Of the marſhalſea, of our lord the now king, before 
carts, and-car- the king himfelf, For that whereas the ſaid Richard, 
riages. on the 6th day of October, in the year of our Lord 
1794, to wit, at Vun in che faid county, was 
mdebted to the ſaid hn in 100. of lawful money 

of Great Britain, for the work, and labour, eare, 

 . anddiligence of the ſaid John, by him the faid John 

and his fervants, and with his horfes, carts, and 

earriages, before that time done, performed and 
beſtowed, in and about the bufineſs of the faid 

Richard, and for the ſaid Richard, and at his ſpecial 

inſtance and requeſt; and being fo indebted, he 

the faid Rrchard, in conſideration thereof, afterwards, 

to wit, on the fame day and year afbreſaid, at Wit- 

ney aforeſaid, in the county aforeſaid, undertook, 
and then and there faithfully promiſed- the faid 
7 hn, to pay him the ſaid ſum of money, when he 
ould be thereto afterwards requeſted : Andwwhereas, 
afterwards, to wit, on the fame day and year afore- 
fajd, at Witney aforeſaid, in the county aforeſaid, 
in conſideration that the ſaid John, at the like re- 
queſt of the ſaid Richard, had before that time, by 
himſelf and his ſervants, and with his horſes, carts, 
and. carriages, done, performed, and beſtowed, 
other his work and labour, care and diligence, in 
and about other the buſineſs of the faid Richard, 
and for the ſaid Richard, he the ſaid Richard, then 


and 


Quantum me- 
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Fatihfulty promiſed the fad 


ably geſetvei to have of the faid Nichurd, 


when: be fhi6uld be thereto after watds requeſted; 

ind the ſaid Jah every; that he therefore rexfolt- | 

ably deſervss to have ef "the faid Richard other 180. 

of like lauwful money; to wit, at Witney aforefard, 
in the ecunty aforeſaid; whereof the ſaid Richard, 7,.14moms of = 
afterwards, to witz ori the day and year aforefaid, ſumgſit for work 
there had notice Aud whereas che faid Richard, and labour ge- 
aſterwatds, tee why Orr the fame day and year affe verz. : 
fatd, at /itney aforeſaid, in the fd coutity, was e faces fer 
indebted te the ſad Jubn in other 1001 of like IAM unleſs there be 
ful money, for the work and labour, care amd dilt- work withods 
genes of the Haid. Nh; by him the ſaid h before 4 bega, . 


dur time Gone; (preformed, and beſte wech in ah No occaſion to 


Wat the bet gel of ths fuld Richardytind fer the ſald eidg., 
Rithitrd and at his le requeſt; and being 16 in Crib. 26. 
debted, he the fald Rirhard, in corfideraticn tfer e, 
afterwards, to wit, om the fame day and year afore- 
Rid, at Mitney aforefaid; i the Eoanty aforeſaid, 
unlertook; atid theri and there faithfully promiſed 
the ſaid John, to pay him the ſaid laſt-mentiorted 
ſam of money, when be ſhould be tides after- | 
wards requeſted” tha whereas, afterwards, to wit, — merit 
on the ſatne day and year aforeſaid, at Pitney = 
aforeſaid; iti the county aforeſaie; in conſideration 
that the ſaid Jubm, at the like requeſt of the ſaid 
Richard, Rad befbte that time done, performed, 
and beſtowed, Scher his work and-labour, care and 
diligence, in and ubeut other che buſineſs of 'the 
ſrid Richard, and fot the faid- Richard, he the 


bead Rechord tire und chere underteeke, and 


fithfully promiſed the sd Ihn, to pay Him fo 
much money 28" he” therefore reaformbly deferved 
to hive; when he ſhould” be thereto afreriwards re. 
veſted; and the fad u avers, that he there- 
ore reaſomably deſe rv d te have of the faid Nit hurd 
ocher T0“. of like" Lawfal money; to wit; at Il. 
ney afore aid, n N 
fard Richurd, after ward, is wit, fr the ſamte dy an 


1 
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Tndebitatus of- 
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year aforeſaid, there had notice: And whereas the 


fumpfit for mo- {aid Richard, afterwards, to wit, on the ſame day 


ney paid, 


and year aforeſaid, at Jitney aforeſaid, in the 
county aforeſaid, was indebted to the ſaid John 


in other 100/. of like lawful money, for money by 


| the ſaid John, before that time, laid out, expended, 


and paid for the ſaid, Richard, and at his requeſt ; 


and being fo indebted, he the ſaid Richard, in con- 


ſideration thereof, afterwards, to wit, on the ſame 
day and you aforeſajd, at Witney aforeſaid, in the 
county aforeſaid, undertook, and then and there 


faithfully promiſed the ſaid Jabn, to pay him the 


**. mage 


taſſet 


Breach. 


faid laſt- mentioned ſum of money, when he ſhould 
be thereto afterwards requeſted ; Aud whereas, the 
ſaid Richard, afterwards, to wit, on the fame day 
and year aforeſaid, at Witney aforeſaid, in the cqun- 
ty aforeſaid, accounted together with the ſaid Jahn, 
of and concerning divers other ſums of money, 
before that time due and owing from the ſaid N- 


chard to the ſaid Jobn, and then being in arrear and 


unpaid, and upon that account, the faid Richard 
was then and there found in arrear and indebted 


to the ſaid Fohn in other 100). of like lawful mo- 


ney, and being ſo found in arrear and indebted tp 
the ſaid Jaba, he the faid Richard, in conſideration 
thereof, afterwards, to wit, on-the day and year 
aforeſaid, at Witney aforeſaid, in the coun are 
faid,' undertook, and then and there faithfully pro- 
miſed the ſaid Jabn, to pay him the ſaid Aim of 
money laſt- mentioned, when he ſhould be thereto 
after wards requeſted ; it the faid Richard, 22 
often e &c.,) hath not yet paid the faid 
ſeve ns of money, or any part thereof, to the 
faid John; but to pay e ſame, or any part thereoh 
to the {aid John, hath hitherto wholly refuſed, and 
fill refuſes, to the faid Jobs, his damage of 160!, 
and therefore he brings his ſujt, & p. Pledges, Tc. 
In theſe kinds of actions the proof required is 
the. work done and materials found by gr arde 
er diretion of defendant, and the value of the work; 
1 be a delivery of the work, prove thut 
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Middleſex, to wit. John Denn complains of Work and la- 

Ri 2 being in Fe cuſtody of the marſhal bau a ſchool 
of the marſhalſea, of our lord the now king, before 

the king himſelf, For that whereas the ſaid Richard, Theſe are the 
on the 6th day of Oober,. in the year of our Lord —_ counts 
1794, to wit, at Weſtminſter in the ſaid coun pag. aca | 
was indebted to the ſaid Jahn in roc. of lawful 

money of Great Britain, for the work ang labour, care 

and diligence of the ſaid. John as. a_ſcbooſ-maſter, 

by him 55 ſaid Jabn before that time done, per- 
formed, and beſtowed, in and about the teaching 

and inſtructing of one Foſeph Denn, the infant ſon 

of the ſaid Richard, in reading, writing, and good 

manners, and other neceſſary accompliſhments and 

qualifications, for a long time, then elapſed, and 3 

at the ſpecial inſtance and requeſt of the ſaid Ri- not be ſpecifieds 
chard; and being ſo indebted, he the ſaid Richard, e 
in conſideration thereof, afterwards, to wit, on the 

ſame day and year aforeſaid, at Męſiminſter afore- 

ſaid, undertook, and then and there faithfully pro» 

miſed the ſaid Jobs, to pay him the ſaid ſum of 
money, when he ſhould be thereto afterwards re- £2 

ueſted ; And whereas, afterwards, to wit, on the ſo meruis 
| 2 day and year aforeſaid, at Vęſiminſter afore- Rs 

ſaid, in conſideration that the ſaid 85 at the like 

requeſt of the ſaid Richard, had before that time 

done, performed, and beſtowed, other his work 

and labour, care and diligence, as a ſchoal-maſter, 

in and about the teaching and inſtructing the ſaid 

Job Denn, the infant ſon of the ſajd Jabn, in 

reading, writing, and good manners, and other 
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raid | y accompliſhments and qualifications, for 
the a long time, then elapſed, he the ſaid Richard 
1 then and there undertook, and then and there faith- 


money as he therefore reaſonably deſerved to have, 
when he ſhoujd be thereto afterwards requeſted ; 


"a, and the faid Jahn avers, that he therefore reaſon- 
rider ably deſerved to have of the {aid Richard, other 


1000. of like lawful 7 to wit, at HWeftmn- 
Aer aforeſaid, whereof the laid Richard, afterwards, 
n ” 
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Indebitet = 
aſſumpſit, or 


— . 


Deelirntions in Aumpte. 


to wit, on the ſame day and gear aforeſaid; there 


had notice: Aud whereas the faid Richard, after- 
würds, to wit, on the ſame day and year aforeſaid, 
at Weftminſfter aforeſaid, was indebted to the fajd 


Jubn in other 100l. of like lawful money, for meat, 
drink, waſhing, lodgings books, and other ne- 
- 1 


ceſſary things, by the John, before that time, 
found and provided for the ſaid Piſebh Fenn, the in- 
fant ſon of the ſaid Richard, and at the like requeſt of 
the ſaid Richard; and being ſo indebted, he the faid 
Richard, in confideration thereof, afterwards, to wit, 
on the fame day and year aforeſaid, at V. 1 1 
aforeſaid,” undettook; and then and there faithfully 


promiſed the ſaid John, to pay him the Quid laſt. 


mentioned ſum of money, when he ſhould be there. 


to afterwards requeſted. Aud whereas, afterwards, 
to wit, on the ſame day and year aforeſaid, at V. 
minſter aforeſaid, in conſideration that the ſaid bn, 
at the like requeſt of the ſaid Richard, had before 


that time found and provided for the ſaid Joſeph 


Fenn, the infant fon of the faid Richard, other 


meat, drink, waſhing, lodging, books, and other 
_ neceſſary things, he the faid Richard, then and there 


undertook, arid faithfully promiſed the ſaid John, 
to pay him ſo much money as he therefore rea- 
ſorably deſerved to have, when he the ſaid Richard 
ſhould be thereto afterwards requeſted ; and the 


ſaid John avers, that he therefore reaſonably de- 


Money laid out. 


ſerved to have of the ſaid Richard, other 100, of 
like lawful money, to wit, at J//tmin/ter aforefaid, 
whereof the ſaid Richard, afterwards, to wit, on 
the ſame day and Jeu aforeſaid, there had notice: 
And whereas the ſaid Richard, afterwards, to wit, 
on the fame day and year aforeſaid, at V gſtminſte. 


aforeſaid, was indebted to the ſaid John in other 100! 


of like lawful money, for money by the ſaid Fobn, be- 
fore that'time, laid out, expended, and paid for the 
ſaid Richard, and at his requeſt ; and being fo in- 


debted, he the faid Richard in conſideration thereof, 


afterwatds, to wit, on the ſame day and year afore- 
ſaid, at We/tminfter aforeſaid, undertook, and then 


and 


Declarations in (fu invſit.- 


and there faithfully promiſed the faid F-bn, to pay 
him the faid Jaft-mentioned fum of money, when 


he ſhould be thereto afterwards requeſted : Some 


leaders add an inſimul compataſſet, but unlefs the 
Loco has been ſtated and py and proof 


can be given of it, it need not be added:) 77r the'preacs. 


fard Richard, (altho” often requefted, &c.) hath 
not yet paid rhe fajd ſeveral ſums of mority, or 


any part thereof to the ſaid John, but he to pay 2 


che fame, or any part thereof; to the ſaid Jabm, hath 
hitherto wholly refaſed, and ſtill refafes, - to the 
ſed John, his damage of 2001, and therefore he 
brings his fuit, &c. Pledges, xe. 
Surry, to wit. Richard Fenn, late of Gif 


ſwer EXzabeth Denn, in a plea of t 


caſe, Sc., and whereupon the ſaid Fon by J. B. 
his attorney, complattis, For Bat toherens, the faicd 


Richard, on the bth day of October, in the year of 


out Lord 1794, to wit, at Guilgord, ini the faid 
county, was indebted to the fad Eliauleth in Gol. 
of lawful money of Greet Hritnin, for the wotk 
and labour, cart, diligence, and attendance of the 
ſaid Elizabeth as a ſchvol-mifireſs, by the faid Eli. 
zab#h, before that time; done, performed; and 


beſtowed, in and about the teaching and 7 4 
7 


of un Fenn, the itifant daughter of the ſaid Rie hure 

in readitg; necdte-work, good manners, and other 
neceffary accompliſhtnents and qualtfcatictt, for 
a long time before chen elapſed, at the fpecfal in- 
ſtanee and requeſt of the fard Richard; and being 


ſo indedred; he the ſaid Richard, in eonſtderatioſi 


thereof, afterwards, to wit, oh the \:me day and 
year "aforeſaid, at Guildford aforefaid, undertook, 
and faithfully promifed the faid Elia abrrb, to paß 
her the fal ſum of money, when he ſtrould be 


thereto afterwards requeſted: And wherras, after- Duantug meruit, Fs 


wards, to wit, on the fame day and year atorefaid, 
at Gaildford -aforefajd, in conſideration that the 
ſaid EAMzabeth, at the like requeſt of the faid 


Richard, had before that time done, performed, 


and 
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Proofs, 


as in the laſt precedent, with the other counts. 


Declarations in-Aſumpſit. 


and beſtowed, other her work and labour, care, dili- 
gence, and attendance, as a ſchool miſtreſs, in and 


about the teaching and inſtructing of the ſaid Ann, 


the infant daughter of the ſaid Richard, in reading, 


_ needle-work, good manners, and other nec 
canons, for. a long time before then elapſed, 


e the ſaid Richard; then and there undertook, and 
faithfully promiſed the ſaid Elizabeth, to pay her ſo 
much money as ſhe therefore reaſonably deſerved 
to have, when he the ſaid Richard ſhould be 
thereto afterwards requeſted ; and the ſaid Eliza. 
beth avers, that ſhe therefore reaſonably deſerved 
to have of the ſaid Richard other 60l. of like law. 
ful money, to wit, at Guilaford aforeſaid, in the 


wards, to wit, on the ſame day and year aforeſaid, 


there had notice: Add indebitatus aſſumpſit, and 


quantum meruit, for meat, drink, books, &c. found, 
The proof in theſe actions will be: 1. That the 
infant was put to ſchool by the defendant. 2. The 
uſual ſum paid by children at plaintiff's ſchool, and 
the time the infant was there, during which time 
he was educated and maintained. 3. The books 
found, and the price paid, with the uſual allow-. 
ance of pocket-money. _ | . 
I take the law to be, that if the infant's father, 
&c. fend him to ſchool, and he receives education, if 
the father do not pay, the infant is not liable; 
becauſs the maſter or miſtreſs contract with the 
father for the education, and not the infant; there- 


fore it may be ſaid in this cafe, that the infant is 


ub ate parentis, vide 2 Black. Rep. 122% _ 
j _ e be otherwiſe, if the . 
ſelf to ſchool, in this caſe, he will be bound. Cre. 
Jac. 494. 1 Str. 690. For the law ſays he may 
bind himſelf to pay for his neegſſary meat, drink, 
apparet, phyſics and ſuch other neceſſaries ; and like - 
wiſe for his good teaching and in/truftion, whereby 
he may profit himſelf afterwards, - Co, Lit. 172. 4 \ 


Declarations in Aſſumpſit, 


An infant who lives with, and is properly main- 
tained by her parent, cannot bind herſelf 'to a 
ſtranger. for neceſſaries. Bainbridge v. Pickering, 
2xʒã.⅛ MoD on ot ot | 
Middleſex, to wit. John Denn complains of Declaration for 
Richard Jenn, being in the cuſtody of the marſhal ”_ * wits 
of the marſhalſea, of our lord the naw king, before berpreter of 


the king himſelf, For that whereas the ſaid Richard, foreign lan- 

on the 10th day of October, in the year of our Lord guages,toa gen- 

1794, at H#/:ftminfler in the ſaid county, was in- tieman. 
debted to the ſaid Fobn in 100. of lawful money 

of Great Britain, for a certain ſtipend, falary, 

and allowance, before that time due and payable 

from the ſaid Richard to the ſaid Fohn, for and in 

reſpect of the ſervice of the ſaid Fobn, done and 
performed, as the interpreter of foreign languages, 

to wit, the Chineſe, and other languages, to the faid 

Richard; and in and about the kccompanying the 

ſaid Kjchard on a certain vo and journey, to 

places beyond the ſeas, and giving his time and at- 

tendance to the ſaid Richard as ſuch interpreter 


as aforeſaidy for a long time, t wit, for the ſpace The time need 
of nine months, before then elapſed, and upon the 10 be ſtated, 


unleſs know. 


retainer, and at the ſpecial inſtance and requeſt of 
the ſaid Richard, and for certain work and labour, 
and divers other yoyages and journies, done and 
performed by the faid John for the ſaid Richard, at 
the like requeſt of the ſaid John; and being fo in- 
debted, he the ſaid Richard, in conſideration thereof, 
| afterwards, to wit, on the ſame day and year afore- 
faid, at Neſiminſter aforeſaid, undertook, and faith- 
fully promiſed the ſaid John, to pay him the ſaid 
ſum of money, when he ſhould he thereto after- | 
wards requeſted ; And wheregs the ſaid Richard, een 
after wards to wit, on the ſame day and year afore- 
ſaid, at Męſiminſter aforeſaid, in conſideration that 
the ſaid John, at the like requeſt of the ſaid Richard, 
had before that time ſerved as interpreter of certain 
foreign languages, to wit, the Chinck, and other lan- 
£#uages, to the ſaid Richard, and had accompanied 
he ſaid Richard on certain voyages and monroe to 
ee f f places 
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places beyond the ſeas, and during ſuch his — 
panying the faid Rithard had given bis time and 
attendance to the ſaid Richard as ſuch interpreter 
| as aforeſaid, for a long ſpace of time (fo wit, for 
Not material. the Hart of nint 58. before then elapſed, upon 
| the retainer, and at 2 inſtance and requeſt 
of the faid Richard; ard nd, at the like requeſt 
of the faid Richard, per formed divers other jours 
nies and voyages, and done and performed other 
work and labour for the Tad Rirbard as che ſer ant 
of the ſaid Richard; at his like requeſt; he the ſaid 
Richard then and there tindettook, and Ta) 
"the faid John, to pay him fo much 
as he therefore reaſonably deſerved to have, when 
he ſhoeid be thereto afterwards requeſted; and the 
aid John avers, that he therefore reaſor 
ferved to have of the fad — other 
like lawful money, to wit, at N 9 ind adrett 
whereof the ſaid Richard, afterwards, to wit, on 
che fame day and year aforeſaid, chere had dagen! 
Add a count fot money expended and 1 4 1 
lent, and an infniul we Ae oft (if neceſſary) with 
the common concluſion. As the two firſt cotints 
are formed, there is no necellity ve add two coants 
for work and labour generally. 
For work ang Tundon, to wit. Richard Roe, Ties of Londmn, 7 | 
labour by plan- man, was attached to anſwer John Denn and 
tiffs as under- Mas Dem in z plea of treſpaſs on the caſe, and 
Eker in the whereupon the ſaid Toby and 7 hmm, by John Sill 
9 their attorney, complain, For that thereas, the faid 
; Richard, on the 8th day of October, in the year of 
out Lord 1794, t6 wit, at London drorefaia, in the 
pariſh of St. Mary- le- Bo, in the ward of Cheap, 
was indebted to the faid' Jahn and Thomas in 100, 
of lawful money of Great Britain, for the work 
and labour, care and diligence, of the ſaig 7% 
an] Richard as undertikers of funerals, before that 
time done, performed; and beſtowed by the fafd 
es and Rithard and their fervants, and with theit 
orſes, coaches, and other carriages," in and about 
the” run of one . 3 on che 9 


| Declarations in Aſſumplit, 
of the faid Richard, and at his ſpecial inſtance 11 E 


requeſt, and for divers materials, and other necef- 
ſary things by the faid Fohu and Thomas before that 
time found, provided, ufed and applied, in and 
about the furniſhing and conducting the funeral 
aforefaid, at the like requeſt of the ſaid Richard; 
and being ſo indebted, he the ſaid Richard, in con- 
ſideration thereof, after wards, to wit, on th dax 
and year aforeſaid, at London aforeſaid, in the pa- 
riſh and ward aforefaid; undertook, and then and - 
ne faithfully promiſed the ſaid Jobn and Thomas, 
y them the ſaid fum of money, when he 
ſhould be thereto afterwards requeſted : And whereas 98— meruit. 
afterwards,: to wit, on the ſame day and year afore- [ 
faid, at London aforeſaid, in the pariſh and ward 
aforeſaid, in conſideration that the faid hn and 
Thomas, at the like requeſt of the ſaid Richard, had 
before that time done, performed, and beſtowed. | 
other their work and labour, care and diligence, as 
undertakers of funerals; by themſelves and their 
ſervants, and with their horſes, 'coaches, and other 
carriages, in and about the funeral of the ſaid 
2 and alſo, at the like requeſt of 
| the ſaid Richard, had before then found and pro- 
vided, uſed and applied, divers other materials, 
and other neceſſar / on things, in and about the fur- 
_- niſhing and condu of the ſaid laſt-mentioned 
funeral, he the faid Richard then and there under 
took, and faithfully promiſed the ſaid John and Tho- 
nas, to pay them ſo much money as they therefore 
teaſdnably deſerved to have, when he ſhould be 
thereto afterwards requeſted; and the ſaid Jahn 
and Thomas aver, that they therefore reaſonably de- 
ſerved to have of the ſaid Richard other 100/. of 
like lawful money; to wit, at London aforeſaid, in 
the pariſh and ward aforeſaid, whereof the ſaid 
Richard afterwards, to wit, on the ſame day and 
year aforcſaid, there had notice: And whereas the Trdebitatys a 
faid Richard-afterwards, to wit, ' on the ſame 'da ſumgſit lor the 
_ and year aforefaid, at London aforeſaid, in the pari nov oak ry 
and * aforeſaid, was indebted to the ſaid John ; Hs Wh FRE" 
and 


AAA 


for the uſe and hire of divers goods and chattels of | 


. indebted, he the ſaid Richar 


1 


the ſaid Jahn and Themas, to be uſed and employed 
in and about the buſineſs of the ſaid Richard, and 
at his ſpecial inſtance and requeſt, and by the ſaid 
ohn and Thomas before that time, let to hire to 
the ſaid Richard, at his like requeſt; and the ſaid 
Richard,, according to that letting to hire, had and 
uſed, for a long time then clap z and being fo. 
in | conſideration 
thereof, afterwards, to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, in the pariſh. 
and ward aforeſaid, undertook, and then and there 
faithfully promiſed the ſaid Jobn and Thomas, to 
y them the faid laſt- mentioned ſum of my 


„ 


when he ſhould be thereto afterwards requeſted: 


| Byuantum meruit And whereas, afterwards, to wit, on the ſame da and 


thereon. 


year aforeſaid, at London aforeſaid, in the-pariſh and 
ward aforeſaid, in conſideration that the ſaid Fobn, 


and Thomas had, before that. time, at the like ſpe- 


cial inſtance and requeſt of the ſaid Richard, let to | 
hire to the ſaid Richard divers other goods and 
ehattels of the ſaid John and Thomas, to be uſed 


and employed in and about the buſineſs of the ſaid 


Richard; and that the ſaid Richard, according to 
that letting to hire, had and uſed the ſame, for a long 


time before then elapſed, he the ſaidRichard then and 
there undertook, and faithſully promiſed the ſaid 


John and Thomas, to pay them ſo much money, as 


they therefore reaſonably deſerved to have, When 


| he ſhould be thereto afterwards requeſted ; and 


the ſaid John and Thomas aver, that they therefore 


_ reaſonably deſerved to have of the ſaid Richard. 


Tadebitatus af 
Jumpſit for 
goods ſold and 
detivered. 


other 100l. of like lawful money, to wit, at Lon- 
don aforeſaid, - in the pariſh and ward aforeſaid, 
whereof the ſaid Richard afterwards, to 

wit, on the ſame day and year aforeſaid, there 
had notice: Aud whereas the ſaid Richard, 


afterwards, to wit, on the ſame day and year afore- 
aid, at London aforeſaid, in the pariſh and ward 


aforeſaid; was indebted to the ſaid John and Tho 


in 


in other 1001. of like lawſul money, for divers 


goods, wares, and merchandizes, by the ſaid John 
and Thomas, before that time, fold and delivered to 


the ſaid Richard, and at his like requeſt ; and being 
ſo indebted, he the ſaid Richard, in conſideration 
thereof, afterwards, to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, in the pariſh « 
and ward aforeſaid, undertook, and faithfully pro- 
miſed the ſaid John and Thomas, to pay them the Quantum meruil. 
ſaid ſum of money laſt mentioned, when he ſhould * 
be thereto afterwards requeſted: And whereas, af- 
terwards, to wit, on the ſame day and year afore- 
ſaid; at London aforeſaid, in the pariſh and ward 
aforeſaid; in conſideration: that the ſaid John and 
Thomas, at the like requeſt of the faid Richard, had,. 
before that time, ſold and delivered to the ſaid - 
Richard, divers other goods, wares, and merehan- 
dizes, he the ſaid Richard undertook, and then and 
there faithfully promiſed the ſaid John and Thomas, 
to pay them ſo much money, as they therefore rea- 
ſonably deſerved to have, when he the faid Richard 
ſhould be. thereto afterwards. requeſted; and the N 
faid John and Thomas aver, that they therefore rea- i 
ſonably deſerved to have of the faid Richard other 
1ool. of like lawful money, to wit, at London | 
aforeſaid, in the pariſh and ward aforeſaid, where- Money paid. 
of the ſaid Richard afterwards, to wit, on the ſame 
Gay and year aforeſaid, there- had notice: And 
_ whereas, the ſaid Richard afterwards, to wit, on 
the ſame day and year aforeſaid, at London aforeſaid, 
in the pariſh and ward aforeſaid, was indebted to 
the ſaid John and Thomas in other 100. of like 
lawful money, for money by the ſaid Jahn and 
Thomas before that time laid out, expended, and: 
paid for the ſaid Richard, and at his requeſt; and 
ing ſo indebted, he the ſaid Richard, in conſider- 
ation thereof, afterwards,” to wit, on the ſame day 
and year aforeſaid, at London aforeſaid, in the pa-' 
riſh and ward aforeſaid, undertook, and then and 
there faithfully promiſed the ſaid John and Thomas, 
to pay them the ſaid laſt- mentioned ſum of money, 
9 | hen 


„ 


Concluſion. 
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when he ſhayld be thereto- afterwards - requeſted 
H. necefſary, add an infimi computaſſet] ; Vet the 


ſaid Richard (altho' often requeſted, & e.) hath 


not yet paid the ſaid ſeveral ſums of maney, ar 
any part thereof, te the ſaid Jahn and Thamas,' or 
to either of them; but to pay the ſawe, or any 
part thereof, to them, or either of them, 
hitherto wholly refuſed, and ſtill refuſes, &c. '- 
London, to wit, Jab Denn complaing of Ri- 
chard Fenn, being in the cuſtody of the marſhal 
of the marſhalſea, A our ; lord the.now king, be- 
fore the king himſelf, Far that whereas, the ſaid 


Richard, on the Hth day of Oeber, in the year of 
our Lerd 1794, to wit, at Landon aforclaig, in 


the pariſh of Sr. Mary l Boe, in che ward of 


Cheap, was indebted to the ſaid Fobn (a) in 100. 
of lawful. money of Great Britain, for the work 
and labour, care and diligence, of the ſaid Jahn a. 
à ſurgeon, at the ſpecial inſtance and requeſt of the 

| ſaid: Richard, in and about the healing and curing 


of the ſaid Richard (b), (and one Sarah Fenn 


his wife, and divers ather perſons of the family 


of the faid Richard) of divers bruiſes, wounds, 
diſeaſes, and maladies, under which the ſaid Richard 


(and his ſaid wife, and the ſaid other perſons of his 


family) had before that time laboured and languiſh- 


&d, and for divers medicines, medicinal potions, 
plaiſters, and other neceſſary things, before that 
time found and provided, adminiſtered, delivered, 


and applied by the ſaid John, in and about that par- 


— 
. 


ticular, at the like requeſt of the ſaid Richard; and 
alſo far divers journies and attendances before that 
time performed and made, by the ſaid John for the 
ſaid: Richard, at bis like requeſt ; and being fo in- 


debted, he the ſaid Richard, in conſideration 


(a) Some pleaders ſtate in Toth counts, he, the ſaid John, 
then agd for q long time then laſi paß, being a ſurgeon, and the h- 
r 4 fur geo for all the time aforeſaid, uſing and exerciſing. 

ut I do not ſee it neceſſary. As this precedent js framed, it 
will ſerve for curing buſtaad, wife, or any of the family ; but 


it mult he laid at the requef of the þ 


ro 
(b) If for cure of the wife as well, or any of the family. 
„ thereof, 
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| thereof, afterwards, to wit, on ſame day Eg „ 

a | year aforeſaid, at London aforeſaid, ..in the vil «1; ol ly 
and ward aforeſaid, undertook, and then and.there © 
faithfully promiſed the taid John, to pay him the ſaid 5 


{um of money, when he ſhould be thereto aſterwards Sr antum meruit . 
requeſted : And whereas afterwards, to wit, on the thereon. 
tay and year. aforeſaid, at. London aforeſaid, -in the | 
pariſh and ward aforeſaid, in conſideraticn. that the 
{aid John, at the like requeſt of the ſaid Richard, had a 
before that time done, performed, and beſtowed, „ : 
other his work. and labour, care and diligence, as,a _ + G 
furgean, in and about the healing and curing of te 
ſaid Richard (a) (and the aid 4 Sarah his _ %, and 0 
divers other Perſons. of. bit family) of divers other | 
bruiſes, . diſeaſes, and maladies, under which 
the faid Richard (and his. aid, wife, and the. ſaid. 
laft- mentioned other fees of. his family) had, before 
that time, labourec oe languiſhed, and had | before | 
that time, at the like requeſt of the aid Richard, 
found and provided, aniniſtered, ivered, and 
applied divers other medicines, medicinal, potions, 
waer and other neceſſary things in and about 

particular; and had: alſo before that time, 
5 like 3 of. the faid Richard, performed a 
| ivers. other journies and attendances for the 
{aid Richard; ; he, the ſaid Richard, then and there 
undertook, and faithfully. promiſed the ſaid Jahn, 
to pay him ſo much money, as he therefore reaſon- = > 
ably deſerved. to have, when be ſhould he thereto | 
afterwards. gue ; and the ſaid Jahn avers, that 
he e realonably .deſerved. to have of the 
fad Richard, other 1000 of Mike lawful money, to 
wit, at London afoxeſaid,, in the pariſh and ward 
aforelaid,, whereof. the 0 . | 8 to 

U there l 


wit, on the n e 4 YE | 
e Some pleaders add two ee for g 


d ivered to tho defrndgnt only 9 es = 
pain oy Or... Aud money he cm — : 3 : bi 


+6 Dieelatations in Adumpüt. 


For a man mid · TLondin, to wit. Jobn Denn complains of Ri. 
wife for delive- chard Fenn, being, &c. For that tuberrat the ſaid 
e child. Richard, on the öth day of Fanuary, in the year 
_ © pariſh of 9. -le- Bow in the ward of Cheap, 
| was indebted to the faid ohn, in the ſumt of 60, 

5 of lawful money of Great Britain, for the work 

Aud labour, care, diligence, and attendance of the 

| faid John, by him the faid Jem before that time 

| done, performed, and beftowed, as # man- midtviſe, 

One M. 8. in and about the delivery of one Mary Fen, th 

| „ ee id Richard, of a certain child, where- 
with the, the ſaid Mary Fenn, was then dip and en- 
Kerrt, at the ſpecial in e and requeſt of the ſaid 
Richard; and for divers medicines,  tredjcinal po- 
tions, plaiſters, and other neceſſary ings, by the 
fad Jobn before that time found, provided, admi- 
delivered, and applied, in and about that 

particular, at the like requeſt of the faid Richard; 


| ſame day and year aforefaid, at Londen aforefaid 

3 | cnt mnt Pw aforeſaid, undertook, arid 
faithfully promiſed the faid Jebn, to pay him the 
faid ſum of money, when he ſhould be thereto 
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at London aforefaid; in 
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Declarations i in — 


took, and faithfully ag _ ſaid Jobn, to pay | 


him ſo mach money as refore reaſonably de- 
ſerved to. Ran: when he i hv 


yer fe reaſonably deſerved to have o F the laid 


ard other gol. "1 li he par lawful money; to wit, 
e parith He ng afore- 


ſaid. whereof the Lid K ichard ee 1 to wit, 
on the day and year anne 247 had 8 
to 2 count for money paid if neck 
in/mul computaſſet); with com — N 

The proof 210 be That * 
art of man- midwifery, 2. The . of = 


defendant's wife. 3, The. uſual fee paid for deli- 


v 4. The medicines delivered, and that the 
bill is reaſonable; and laffly, that ſhe is is the wife of 


ow og ry 2 0 g. or that the defendant 


roof of an L u. 


1s NO ins gre 
nage is e 7 


If it be a delivęry y other woman than the 


Th. 1 e, the count ſhoald ſtate, “ The pros of one 


h da tz. at the. ſoit 
1 pl; ee, und har en 


d be — . after- As 
| wards requeſted; ou the faid John and x that he 
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. payment. 1 | 
E 


Richard Fenn, Jing} in the cuſtody 8 the martha] ar a0 un e 


oh chaſes, 21 ord the now ki 
fore the ki ing For that whereas, the % 


oh Jorg . fn ths Joel 


179 Bin Ne at Farcham in the 
was . — to the ſaid Fohr in 284 0 


I of Great Britain, 15 2225 Tok 


and dill ence, of of obn 2 
e hon the f * nd, Jens 
2 ne, perf Tea and 27 10 in «ax pr 
curin e 
2 pr ir perſons of the Fro oy the wg Kar 


(a) This a lies * medicines proxided and delivered 
as far 4d. I the fither. ry. 67. Bt che dect. 
ration muſt Date for phyſic provided nd delivered for the deught 


fr, ut requeſt of 22 e Keb. * 


2 | 2 


; iﬆi | 


Quantum meruit. 


i Declarations in Allumplit. 


; divers diſeaſes and maladies, under which 2 
had laboured and languiſhed, and at his ſpecial 


4 


inftance and requeſt, and for divers medicines, me- 
dicinal potions, plaiſters, and other neceſſary things 
before that time found and provided, adminiſtered, 
delivered, and applied, by the ſaid John, in and 


about that 


particular, at the like requeſt of the 


ſaid Richard; and being fo indebted, he, the ſaid 
Richard, in conſideration thereof, afterwards, to 
wit, on the fame day and year aforeſaid, at Fareham 


aforeſaid, in the county 


aforeſaid, undertook, and 


then and there faithfully promiſed the ſaid Richard, 
to pay him the ſaid ſum of money, when he ſhould 
be thereto afterwards requeſted : And whereas after- 
wards,” to wit, on the ſame day and year aforeſaid, 
at Fareham aforeſaid, in conſideration that the ſaid 
John, at the like ſpecial inſtance and requeſt of 
the ſaid Richard, had before that time done, pers 


formed, and beſtowed, other his work and labour, 


care and diligence, as an apothecary, in and about 


the healing and curing of the ſaid Richa 
divers other perſons of the family of the ſaid 


4 


a) (and 
ichard) 


of divers diſeaſes and maladies under which they 
had laboured and languiſhed ; and had alfo, at the 
like requeſt of the ſaid Richard, before that time 


found 


plied, 


rovided, adminiſtered, delivered, and ap- 
vers other medicines, medicinal potions, 


plaiſters, and other neceſſary things, in and about 
the laſt- mentioned particular, he, the ſaid Richard, 
then and there undertook, and faithfully promiſed 
the ſaid John, to pay him fo much money as he 
therefore reaſonably deſerved «to have, when he 
ſhould be thereto afterwards requeſted ; and the 


ſaid 


John avers, that he therefore reaſonably de- 


ſerved to have of the ſaid Richard other 100l. of 
like lawful money, to wit, at Fareham aforeſaid, 
whereof the ſaid Richard afterwards, to wit, on 
the ſame day and year aforeſaid, there had notice. 


— 
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) If che gad be foo. 


Add à count for money laid out; and if the ac- 
a 1 05 8 9 Rey OO 1 . . 


count 
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fees for bleeding. 
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count has been flated and ſettled, an inſimul com- 


putaſſet is neceſſary, and common concluſion. 


NMB. An apothecary cannot recover for jour- 
nies or attendance, becauſe his profit ariſes on the 
medicines delivered; but he may recover the uſual 


yy 


In this cafe you prove plaintiff an apothecary 
only, the delivery of the medicines charged in the 
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bill, and that the charges are reaſonable, © I have ._ 


known a general proof of the delivery of medi- 


cines ſufficient,' without proof of every purtieular 


bottle, that being almoſt impoſlible, 


London, to wit. Richard Fenn, late of London, 


eſquire, was attached to anſwer John Denn in a 
plea of treſpaſs on the caſe ; and whereupon the 
ſaid John, by John Keen, his attorney, complains, 
For that whereas, the ſaid Richard, on the 6th day 


of October, in the year of our Lord 1794, to wit, 
bat London aforeſaid, in the pariſh of St. Mary- l- 

Bow, in the ward of Cheap, was indebted to the 
(aid John in 1000. of lawful money of Great 


For work and 
labour of the 
plaintiff's wife, 
as a midwife in 
6. . 


Britain, for the work and labour, care and dili- 


gence of Ann, the wife of the ſaid John, as a 


midwife, before that time done, performed, and 
beſtowed by the ſaid Ann, for Elizabeth the wife 
of the ſaid Richard, and at the ſpecial inſtance 


and requeſt of the ſaid Richard; and being ſo in- ; 
debted, he, the ſaid Richard, then and there: un- 


dertook, and faithfully promiſed the ſaid John, to 
pay him the ſaid ſum of money when he ſhould be 
thereto afterwards requeſted: And whereas, after- 


_ wards, to wit, on the ſame day and year aforeſaid, 


uantum me- 
V thereon. 


at London aforeſaid, in the pariſh-and ward afore- 


ſaid, in conſideration that the ſaid Ann, at the 
lixe ſpecial inſtance and requeſt of the ſaid Richard 


bad, before that time, done, performed, and be- 


ſtowed, other her work and labour, care and dili- 
gence, as a -midwife, for the ſaid Elizabeth, the 
wife of the ſaid Richard, he, the ſaid Richard, 


then and there undertook, and faithfully pro- 


miſed the faid John, to pay him ſo much money 


at in SFumefit. 


4 the faid Aun therefore reaſenably deſerved to 
have, hen he the faid Richard ſhould be thereto 
5 „ > Far 
did An therefore r y deſerye 
of the ſaid Richard other xool. of 27 ay | 
REY to wit, at London Zig, i | 
iſh and ward aforęſaid, whereof the Gig Kae, 
et ds, to wit, on the ſame dy ind year afpre. 
er aid, there had notice; Aud wherear the ſaid 
Aeckeng labour BEARS E to Wit, on wo _ dax 2 
laintiff id, Loudon aforeſgi 5 part 
W. re“ And ward aforeſaid, was indebted in the ad Joi 
Þ . Agha of — awful money, for the work 
diligence of the ſeid Jahr, 
8 him 2 49 7 „ and his ſervants, before 
time done, we as and beſtowed, 7257 


RW. in 54 os. hit e and IG, 
eye of the law, 2nd et” Þ ſo indeh Ys peck | EY th 1 85 8 e 


is, in this re- 


conſideration dere, f er pads wit, pn £1 
nt of the farms day and year 1 at 4 
D e ward e ynderrogh 5 


Xt 1 be I Te pe 


Iv Tonk Bee 1.5 

Ses in 71 pariſh „r in con- 
 figlertignt pier the ſaid Taha, at the ike requeſt of 
2 faid Richard, had hefore that time done, per- 
formed, 1 . by himſelf and his ſeryants, 
ather his work and labour, care and diligence, in 
— Fun other the huſineſs of the faid 1 
the ſaid. Richard, he the ſgid Richar 

en and there undęrtogk, end faithfully promi 

fa * pay him 2 much money as be 

therch 2 725 deſerved to have, when bez 

: ques; 210 Rice's 3 be thereta e zer 


Toba avers, that he there. 
r eee wo fon e tid Bi: 100 
ather like lawful wogen, fo wit, of 2 


- Declarations: in Allumplit. - 
den aforeſaid, _ in the pariſh and ward aforeſaid, 


| whereof the ſaid Richard afterwards, to wit, on 
' the ſame day and year aforeſaid, there hid notice; 


Wy 


(add a count for money Reg At che ſaid Richard 
(alths? often requeſted, &c.) bath not yet paid the 
faid ſeveral ſums of money, or any part thereof, to 
| the laid John. But to pay the fame, or any part 
| 2 to the ſaid John, the ſaid Richard hath hi- 
therto wholly. refuſed, and. ſtill refuſes, to the ſaid 
x his damage of 2007. ; and therefore he brings 


di ſuit, &c. | 


; . To : 4 * hal GY 
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It is laid down, that whatever the wife earns dur- 
couverture belongs to the huſband, and he hall 
bring an action for it in his um name. And it was 
| held on demurrer, in an a&tinby buſband and wife, 
| for work done by the wife, that the action ought to 
have deen brought by the huſband alone, for, it being © 

2 general indebitatus aſſiempſit, no promiſe can be 

| ſed to have been made to the wife; and as the 

vibe debts would fall againſt the huſband's eſtate, 

fothe profits of her labour {hall go to him, or his 
executor. Salt. 114. Buckley v. Collier. But 
| where there is an expreſs promiſe to the wife, the 
| huſband may affent to make it a joint contract, and 
then ſhe may join. 2 Black. Rep, 1239. Cre. Elia. 


bt. Pratt and wif v. Taylor, 


It is clearly agreed, that for debts due 19 the wife, Where the tu. 
and all cauſes 57 action before coverfure, the 2 Pd and join. 


band muff join with her in the action. Roll, Abr, 
347. $14,299. And he is anfwerable for all ac- 

tions, which his wife ſtood attached, at the time of 
che coverture; in which caſes, the action muſt be 
againſt them both. Cro. Lit. 1355 . 
| A. 9 Nr 0p” of aſſumpſit, wherein the huſband,” 
| wife join, the intereſt off the wife muſt be ſtated; 
for otherwiſe, as the TM cam nike 2 ee 
wund the buſband has the benefit of all made by 


her, 


* 
1 
* — 
* 
> * 
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+ That ſhe is the wife, by reputation or acknow- 


and wife but one 


Prom the time of the intermarriage, the law, 
looks upon the huſband. and wife but as one perſon, 


g 5 yy os; A 5 bx F 5 5 8 
Derlarations in Aﬀfumplit. 
her, the ofſunp/t wen be deemed to bs only tate 
huſband unleſs hi | 


, unleſs ber intereſt appears ſpecialy. As 


©. where ſhe has a ſeparate property. So if the cauſe 


"Fw ae bers ber marines. © Bir $6. 


1236. Bidgood v. Way & us. So if a promiſe 
5 1 155 her jo. For the cure of 2 wand, 
It was held, that. the cauſe of action ariſing from 
*. labour and ſtill, and the promiſe being made 15 
her, ſbe and her huſband may join. Cro. Fac. 205. 
7 9 v. Buckingham, Vide 1 Str. 80. Salk, 
As an extraordinary fee in this caſe is due to the 
plaintiff's wife for the practice of a midwife, his 
proof ſhould be, 1. That ſhe exerciſes that profaſſun. 


2. The fee uſually paid on ſuch 2 0 and 3. The 


delivery of, and attendance on, the defendant's wife, 


ent of defendant, will do. 


+ 


perſon. He re- and therefore allows of but one will between t 


ceivesthe 
of her real eſ- 
n 


hem 
profits which is placed in the huſband, as the fitteſt and 


ableſt to provide for and govern the family; and for 
this reaſon, the law gives the huſband an abſolute 
power of diſpoſing of her property, no act of 


\ - her's being of any force to affect or transfer that. 
which, by the intermarriage, ſhe has reſigned 


to the huſband, But the freehold and inheritance 


of the wife is ſubject to other rules and regula- 
tions: e tuth es ne 


and, by the marriage, does not 


become abſolute 2 of the inheritance, but 


Perſonal eſtate. 


as the governor of the family, is fo far maſter of 
it, as to receive the profits of it during her life, but 
has no power to make an abſolute ſale of it, with- 
5-4 her conſent. Roll. Ar. 347. 2 Inft. 510. 10 

Ul. 42. f Ex So ws. 4 5 
Al the perſonal eftate, as money, goods, chattels, 
houſehold furniture, &c. that were the property, 
and in the poſſeſſion of the wife, at the time of her 


* 


marriage, are actually veſted in the huſband; fo + 
that of 


theſe, he may make any diſpoſition in his 
nl” 


* 


ite time, without her conſent, or may by will de- 
viſe them, and ſhall without any ſuch difpoſition go 
to the executors or adminiftfatofs of the huſband, 
and not to the wife, tho? ſhe ſurvive him. Co. Lit. 
351. Dacr. and Stud. Dia, f. c. 7. But choſes in 
ion, as ' debts by obligation, &c. which are to be 
demanded by action, tho? they are like wiſe fo far 

_ veſted in the huſband that he may reduce them into 
poſſeſſion, ' yet, if he dies before any alteration made 
by him, 8 go to his wife; nor ſhalt they, 
with ſuch alteration, ſurviye to the huſband upon 
the death of the wife, or he have any right to 
them, but as he is entitled as adminiſtrator to his 


wife, Co. Lit. 317. 3 Med, 186. 1 Roll. Abr. 


. ey | | | 
8 In thoſe caſes where the debt, or cauſe of action, When huſband 
will ſurvive to the wife, the huſband and wift are re- 2 ee 
rularly to join in the acgion, as in recovering debts! * 
due to the wife before marriage, in actions relating 
to her frechold or inheritance, or injuries done to 
the perſon of the wife, Rell. Abr. 347. Moore 
32. Therefore the 5 reg cannot bring an · 
indebitatus / ſumpſit, or an inſimul computuſſet, for a 
debt due to the Ai beet | (roo ee much 
leſs when it is due to her as executrix or adminiſtra -.-. 
„ DR as ODDS oe Une COTS pon bien: 
_ * Middleſex, to wit. Richard Fenn, late of We/t- Declaration 
ninſter in the ſaid county, yeoman, and Elizabeth e N | 
his wife, were attached to anſwer John Denn in a e nr Ms 
plea of treſpaſs on the caſe; and whereupon the the wife, whilf 
faid John, by Simon Lucas his attorney, complains, ele, & original. 
For that whereas, the ſaid Elizabeth, whilſt ſhe was 
fole, and before ber intermarriage with the ſaid 
Richard, on the 11th day of April, in the year of 
our Lord 1794, to wit, at W:ftminfter in the ſaid 
county, was indebted to the ſaid John in 601. of 
lawful money of 'Great- Britain, for the work and 
labour, care and diligence, of the ſaid John, by 
him the ſaid John before that time, done, e 
and beſtowed, for the ſaid Elizabeth, whilſt ſhe was 
ſo ſole as aforeſaid, and at her ſpecial inftance and 
Wo i | requeſt ; 
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N . and being ſo indebted, ſhe, the faid EA. 
 zabeth, whilſt ſhe was fo ſole as aforeſaid, in conſi- 
deration thereof, afterwards, to wit, on the fame 
day and year aforeſaid, at Wefminſter aborefaid, up- 
Se aod faithfully promiſed the ſaid John, 
y him the faid ſym of money, whew the thoul 
Seaxtum merait, he therhto afterwards requeſted ; Aud whereas af+ 
_  terwards, to wit, an the ſame day and year aforeſaid, 
eee 
_ fac at the like r | ö 
whilk ſhe was ſo ſole as aforefaid, had before that 
time, done, performed, and beſtowod, other his 
work and labour, care and diligence, in and about 
ather the buſineſs of the ſaid Elizabeth, and for 
the faid Elizabeth, ſhe the ſaid Elizabeth, under. 
, 90k, and then and there faithfully promiſed the 
| ſag Joi 1 py him ſo much maney as he there- 
 foje reaſonably deſerved to have, when he ſhould 
be thereto afterwards requeſted; and the ane 
ayers, that he therefore reaſonably deſerved to 
have of the faid Rlizabeth, whilſt ſhe was fo fole 
as aforeſaid, other 604, of like lawful money, to 
wit, at M guiminſter aforeſaid, whereof the faid 
1 Elizabeth after wards, to wit, on the fame day and 
1 4/7 penn aforeſaid, therg had notice: Aud where: 
8 the ſaid Elizabeth, whilſt ſhe Was ſo ſale as afore« 
money "lent, aid, afterwards, to wit, on the fame day and 
| year aforeſaid, at H gſiminſter aforeſaid; was in- 
debted to the faid John in other 60ʃ, of like lawfyl 
money, far money by the ſaid Jahn before that 
time laid- out, ig ws and paid, for the ſaid 
Elizabeth, whilſt the wes fo ſole as aforeſaid, and 
at her ſpecial inſtance and requeſt, and for other 
money ay the ſaid John before that time lent and 
advanced to the ſaid Elizabeth, whilſt ſhe was fo 
fole as aforeſaid, at her like requeſt; and being ſo 
indebted, the the (aid Elizabeth, whilſt ſhe wa 
fole as aforefaidg/in . conſideration thereof, affer- 
ta wit, on the ſame day and year aforeſai 
a afor elaid, under taok, and then 
tuly promiſed the ſaid Fobn, a 


ward: 
at 
there 


_— —_—_— = 
_ 
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Declarations in Aſſumpfit. 
the ſaid laſt · mentioned ſum of maney, when be 


fhould be thereto afterwards requeſted : Yet the Breed. 
lad Elizabeth, whilſt ſhe way ſole, and the faid 
Jabn and Elizaberb fince their intermarriage (altho' 
often pequeſted, &c.) have not, nor hath either of 
them, yet pajd the fajd ſeveral furs of maneyy. ar 
any part thereof, to ak fajd Jobn. But the aid 
Elxabetb, whilſt ſhe was ſo ſole, and the ſaid John 
and Ezaþeth fince their intermarriagey to pay the 
ſamey Ar an you thereof, to the 25 . have, 

d each of them hath, hitherto wholly refuſed, 
2nd ſtill refuſe, to the ſaid Jabn his damage of $o/.z 


E 


and therefore he brings his ſuit, & c. 
þ Notes. 


The huſhan is liable to the debts contraſted by Huſband liable 
the wife befare marriage: whether he had any portion to all debts wiſe 
with her or not; and this the law preſumes wager ty 
able, hecayſe, by the marriage, the hy 

in abſolute intereſt in the perſonal eſtate of the wife, 

and has the reeeipt af the rents and profits of her 

real eſtate during coyerture; alſa whatever accrues 

to her by ber labour, ox otherwiſe, during the coyer- 

ture, belongs te the hufband; ſo that in favour of 
creditors, and that no perſpn's act ſhould prejudice 
another, the law makes the huſband liable to thoſe 

oo with which he took her attached. Rollt. 5 

352, 3 Med. 86, But if the feme ſole but they nut 

marries and dies, the huſbapd-ſhall not be charged; be 7ecovered in 


her life · time, or, 


for they myſt be recovered in her life-time. Roll, at leaſt, ſuit 


| — 351: If baron and feme he ſued an the wife's muſt be com- 
ny 


entered inta by. the feme before marriage, menced. 


and judgment js had thereupon, and the wife dies 


before execution, yet the huſband is liable, for the 
ſudgment has altered the debt. Sid. 337). | 

In all caſes where the debt is contracted by the She muſt be 
viſe whilf ſele the action muſt be brought againſt joined in fuck 
the buſhand end wif? ] otherwiſe it might be * 
means of making the huſband's property liable, 


without 


y f. i 
ſband acquires © OO 
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Declarations in Allumpltt. 


without giving him an opportunity of defending 


Proof of mar- 
riage. 


marriage in fa 


himſelf. Stile 254. 280. 2 Rol. Rep. 53. 


Regiſters are in the nature of records, and need 
not be produced, nor proved by ſubſcribing wit- 
neſſes. A copy is ſufficient, and is proof of a 
mat &, between two parties deſcribing 
themſelves by ſuch and fuch names and places of 


* 


abode, tho' it does not prove the identity. The 


action for eriminal converſation is the only civil 
caſe, where it is neceſſary to prove an actual mar- 
riage. 4 Burr. 2057, So for bigamy. In other 
caſes, cohabitation, reputation, &c. are equally 
ſufficient ſince the marriage act as before. Birt 


v. Barlow, Lord Mansfield. Dougl. 174. 


Marr. act 26 
Geo, 2. C. 33. ö 


Mr. Juſtice Buller ſays, Proof of the marriage 
may be either by a copy of the regiſter of the church 


where the ceremony was performed, or by the 


5 


teſtimony of one who was preſent at the ceremony, 


will be ſufficient, Bull. N. P. 27. ; but it is not ne- 
ceſſary to prove a marriage according to the church 
of England. It is ſufficient, if the party is of any 


religious ſect, to prove a marriage according to the 


rites and ceremonies of that ſet? ; as Fews, Quakers, 


&c. Thid. 28. Woolſton v. Scott. 


If a copy from the regiſter book be produced, 
it muſt be taken on plain paper without flamps, and 
an exatt copy of the whole entry of the marriage 
muſt be taken, as alſo the names of the parties 


ſigning, as well as all the witneſſes, and date of the 
. year and month; and the witnels muſt prove, that 


114. Burr. Settlm. Caſes 506. 


» 


it is an exat? copy Fir the regiſter book of mar- 
8 * of the pariſh o : 


Vide Dougl. 170. 
roof by witneſſes who ſaw the marriage is 

prima facie ſufficient; and whoever would, im- 

peach it, muſt ſhew wherein it is irregular. Bull. 


In Birt v. Barlow, crim. con. Evidence was, 2 


| copy of the regiſter, with the names of parties, 


arſon, and witneſſes ; and plaintiff's counſel ſaid, 
n the courſe of their evidence of the adulterous 
intercourſe, it would come out, that plaintiff's 


reputed 


reputed wife was of the name and family of 

Champneys, and that they long cohabited together, The copy of re- 
and efteemed to be man and wife by all their friends 22% Nun Have 
and relations. The judge ſaid, that identity of te . 
parties muſt be proved, and nonſuited the plain- 

tiff for want of that Motion for a new trial; 15 
Lord Mansfield, There are marriages among par- Proof of adual 
ticular ſorts of diſſenters, where the proof by a , 
regiſter would be impoſſible; and J. Deniſon, in a 

caſe of that kind which came before him, admitted 

ether proof of an actual — But as to the 

proof of identity, whatever is ſufficient to ſatisfy 

a jury is good evidence. If neither the miniſter, 

nor the clerk, nor any of - the ſubſcribing witneſſes, 

were acquainted with the married couple, in ſuch This cauſe was 
a caſe, none of them might be able to prove the tricd again, and 
identity; but it may be proved in a thouſand other 7<r68 for the 
ways. Suppoſe the bell-ringers were called, and n ; 
proved that they rung the bells, and came imme- 

diately after the marriage, and were paid by the 

parties; ſuppoſe the hand-writing of the parties 

were proved; ſuppoſe perſons called who were 

preſent at the wedding dinner. Dougl. 174. 
A | : _ 


- Chief J. De Grey refuſed to admit, in an action Fleet regiſter,” 


for crim. con. the Fleet regiſter in 1737 as a con- 


firmation of the teſtimony of the witneſs who was 


preſent at the marriage ſolemnized in the Fleet, 
ſaying, that the whole of the tranſaction was il- 


legal, and the regiſter made by a perſon under no 


tie, and therefore not- entitled to credit. Howard 


v. Burtomwood, Sitt, Weſtm. 1776. Efpineau. 343. 


The regiſter or books at May Fair chapel was May Fair. 
refuſed, the parſon being tranſported; and the clerk . 
dead. 4 Burr. 2057. Morris v. Miller. 

In Bert v. Barbiu, Mr. Dunning ſaid, In an 
action for goods furniſhed to a wife, evidence of 
cohabitation and reputation is ſufficient. Dougl. 172. 
In Morris v. Miller for crim. con. plaintiff 
proved articles, between him and wife after mar- 
riage, for ſettling wife's eſtate, Cohabitation, 
THY name, 


» were- preſent at the. mee, held inſufficient, 


All marriages: folemnized by ligende, where 
a Widow: or 
had without 

ſhall be ab- 


This e dees not extend.10-rnatriages i in bat | 
parts, nor to any marriages; among 


8 entries, as to un inſt Band, ws marri 
without licence or ho The 


Declarations in aumbſfic, - 


name, and reception of her by every body as his 


wife, but not by tho regiſter, or by witneſſes who 


4 Barr. 2057. 
If any perſon foleninize matrimony In any other 


— than a church or public chapel (except by 


ial licence from the archbiſkop of Canterbury]; 


or without publication of banns, or licehce in a 


church, or chapel, - the marriage thall be void. 
26 Gen. 2. e. 33. 


either of the parties (not bei 
—— | is _ 21, erste . 
the conſent of parents an 

age void. Thi, l 


or foreign 
any / > mom as J Speke, Fr Jews; & e. whoſe. _ 


riages are good ä 
oo aw hoon een or 


i pore nor 10 matriages ih Scotland 


—_ — eln the 
of two or — credible witneſſes, . 
Her, and thall be entered in the regiſter; and 
gr and atteſted by five witneſſes, 26 
40. 2. E. 


— 5 


were meaft as well 


teation of banns. 
to be kept as public books, 
accompanied with « every rheans. of authenti- 


ifters are dir 


; city. But beſides facilitating and aſeertaining the 


than for 100 years fince his reign, But this 
| vantage 


evidence of tmatriages, they were intended for other 


wiſe purpoſes. They ars of greataiiſtance in the 


proof of . pedigrees, whieh has become - ſo mueb 
more difficult ſines inquiſitions 5 mortem hive 


been diſuſed, that it -is eaſter to eſtabliſt one for 
500 years back, before the time of Gharles the 


os aro of Innes — 10th king 


Pram. OT” 4 


0 DT. PS en TT 


vantage would be loſt; and 


8 


$ in Aumpat. 


jr uus bo veryperſe 
heil, if the ad were ſo conſtrued as to render the + 
proof of martiages more difficult than fortnerly. 1 
take it that the law ſtande as it did before in that 
relpet. Lord A. Dougl." 174 Birs v. Bartnw: 


w tho” in fact he is not matried to her: yet he 
5 


is liable to her contract for rieceſſaries.” Por Lord Sir. 


5 
101 
9 
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It a man cohabite With à woman, allows ber tt 
afſums bis name, amd paſſts ber to th world for bis 


goods ſold, .. 


— 
. 


1 of- And eee the 


* 


* 


that time ſold and delivered to the ſaid Richard di. 


4 vers other goods, Wares, and merchandizes, he, the 


faid Richard, undertook, and then aid there faith - 
fully promiſed the ſaid Aun, Whilſt ſhe was to ſole, 
to pay her ſo much money. as ſhe therefore reaſon- 
ably deſerved to have, —— he ſhould be thereto 
. eee requeſted; and the ſaid Jobn and Ann 
his wife aver, that ſhe the ſaid Aun, therefore 
reaſonably deſerved to have of the ſaid Richard 
2 500Ol of like, Jawful money, to wit, at La- 
don aforeſaid, in the . pariſh and ward aforeſaid, 
whereof the ſaid Richard afterwards, to wit; on 
the ſame day and year aforeſaid, there had notice: 
kid Richard, afterwards, to wit, 


nl, for wo- on the ſame day and year aforeſaid, at London 


rey paid. 


- 


aforeſaid, in the iſh and ward aforeſaid, was in- 
debted to the ſaid Ann, whilſt ſhe was 60 ſole, in 
other 5000. of like lawful money, for money by 
the ſaid Ann, whilſt ſhe. was ſo ſole as aforeſaid,. 
before that time laid out, expended, and paid for 


the ſaid Richard, at his like requeſt ;- and being fo 


indebted, he the faid Richard,” in | conſideration 
thereof, afterwards, to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, ' in the pariſh 
and ward aforeſaid, undertook, and then and there 
faithfully promiſed. the ſaid Ann, whillt ſhe was fo 
ſole, to pay ber the ſaid laſt- mentioned ſum of 


money, 3 he ſhould be thereto afterwards re- 


nge compu- queſted t. A And tubereas the ſaid Richard, afterwards, 


in other 500/. of lixe latful money, 
in conſideration weite, &. 


to wit, on the ſame day and year aforeſaid, at 
London aforeſaid, in the Variſh and Ward aforeſaid, 
accounted- together. with the ſaid Arn, whilſt ſhe 


Was ſo ſole, of and concerning did: other ſums 


of money, before that time due and wing from 
the ſaid Richard to the ſaid Ann, whilft ſhe was ſo 
ſole, and then being in arreat and unpaid; and 
upon that account, the ſaid Richurd was then and 
there found in arrear and indebted to the ſaid Ann 
and being fo 
found in arrear and indebted, he the faid * 


1 I 


1 * 


— 
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It the faid Richard, (altho' often requeſted; &c.) Breach. 
tath not yet paid the ſeveral ſums of money, 
or any paft thereof, to the ſaid Ann whilſt ſne 
was ſo ſole, or to the ſaid Jobn and Ann ſince 
their intermarriage, or to either of them; but he 
to pay the ſame, or any part thereof, to the ſaid 
Ann, whilſt ſhe was ſo ſole, or to the ſaid Jahn and 
Ann ſince their intermarriage or to either of them, 
hath hitherto wholly refuſed, and ſtill refuſes, to 
the faid John, and Ann his wife, their damage of 
bol. and therefore they bring their ſuit, &c. pledges, 
Where a woman marries a ſecond huſband, liu- 
ing the firſt, and the ſecond not privy; as to what 
ſhe acquired during the cohabitation, Parker C. J. 
ſais, he would eſteem her as the ſervant to the /- 
tond huſband, who is entitled to the benefit of her 
labour. Strutville v., 1 Str. 80, © 8 


Baron and Feme. 


07 Contracts for Neceſſaries, &c. | 


A huſband is obliged to maintain his wife, and 11 K. 6. 30. 
may by law be compelled to find her neceſſaries, 4. 61. 
25 meat, drink, cloaths, phyſic, &c. ſuitable to the K.. Air. 350. 
huſband's degree, eſtate, or circumſtances; it is 
ſettled that the wife is not to be her own carver, 
and that ſhe hath not an innate or abſolute power 
of binding the huſband by any contract of hers, 
tho for neceſſaries, without his afſent, precedent, or 
ſubſequent. The law. therefore in theſe caſes, which 1 33. 109. 
lems eſtabliſned by uſage and practice, is to leave 
it to the jury to find, whether the huſband con- 
ſented or not; and though no eſs conſent or 
2 of his be proved, yet if it appears, that 
e cohabited with her huſband, and bought neceſ- 
aries for herſelf, children, or family, the huſband 
ſhall be chargeable, _— jury may find that 


242 
Salk. 1 19. 


2 Str. 1214. 


But where he 
prohibits per- 
ſons to ſell. 


can 4 tradeſman ſupply her where there. is ah 


| her buſbang, children, or family, this ball a 


an obligation at "the | 
ceaſes. 
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they came to the huſband's uſe, he. being. by Jaw 
obliged to- provide for thoſe; ; alſo, if ſhe cohabits 
with her huſband and is ever ſo lewd, he q be 


liable for her neceſſaries, for he took her for 
for worſe; ſo if he runs away from bes or turns 


her away, or forces her by cruelty, Ar ill uſage to 


go. away from him . the jury are to determine as 
to the wife's nece: the huſband's degree and 
circumſtances, and rot value of the things ſold and 
delivered. 1 Sid. 109. Salk. 116. 118. Lord 
Ray. 444. 2 Str. 875. 647. 706. 1 Mod. 128. 
But N a Arn qe? s from her huſband 
without bis conſent, .and during her abſence the 
huſband paler veral 1 and among the 
reſt J. S., to tri her, and after ſhe makes a re- 
que to cohabit again my him, and he refuſes to 
receive her, and yet 7 
vet to the value of 40/., which is found by the jury 


| ſuitable to the degree of her huſband, he ſhall not 


be charged. 1 Sid. 109, 110. A. 128. Lev. 
5 5: Keb. 69, 80. Scott v. Manby. 

In this caſe To Hale held, when a wife, during 
cohabitation, contraQs for neceſfaries for herſelf, her 
family, her huſband or her children, this is great 


evidence to 2 jury to make them find the aſſent of 


the huſband :. But when = iſe ares her huſband 


without cojent he may, refuſe to ſupply. her; nor 


preſs probibition. 


hen the wife contracts for the NPIS of 


charge him b y 1 inherent. power in the wife 
bed le and implicit aſſent, which wl be 


found b a jury; FER HERS 
| reg all evidence of 
and to maintain ber, 


preſs or implied: 


Since the reſalur in "the 5 cauſe, there 
have been teveral ven in, which 1 have 
recovered i in ations brgught " againlt the buſdand 


tter, 


ſells to her ſilk and vel- 


. — 0Üt: DE Lo ets REAR 


Rs RS te 2 


Derlarations in Iffumplit, = 243 


for goods delivered the wite, and the judges have. 
laid down the diſtinction of an implied promiſe z 
and directed it as a ſufficient foundation to charge 
the huſband ; and in their direction have ſhewn as 
much favour as poſſible to ſuch tradeſmen as en- 
truſted her on the crEdit of her huſband, and were 
in no combination with the wife to charge him, 
If the takes up goods and pawns them before pawns, 
made into cloaths, he ſhall not pay for them. 
Salk. 118. So if ſhe. pawns ber cloaths, and bor- 
rows money to redeem them. 2 Show. 283. The 
warning a tradeſman's ſervant to truſt her 1s ſuf- 
ficient. 2 Lord Ray. 1006. If ſhe elopes, tho' The- 
be furniſhed with neceſſaries and tho? no notice be 
had, yet huſband not liable. x Stra. 647. 706. vide 
2 Str. 875. Nor can ſhe, during the elopement, 
be charged for a carriage furniſhed. 2 Black. Rep. 
1079, Nor can the huſband be charged where 
the wife lives apart, and has a ſeparate mainte- ON 
nance, 1 Tow ab 5. I Lord Ray. 444. In this „ 
caſe, if it be publicly known in the place where : 
the parties lie, it phy aa Salk. 116. If the 
huſband is an alien, enemy, or tranſported, in this 
caſe, the wife may be ſued for her contracts. C. 
Lit. 132. 5. Salk. 116. 1 Lord Ray. 147. 80 
f the be a feme ſole trader, by the cuſtom of Lon- 
don, 2 Black. Rep. 1197 — 


Warwickſhire, to wit, Jobn Denn complains of Declaration 
Richard Fenn, being in the cuſtody of the marſhal 2 1 
of the marſhalſea, of our lord the now king, before money lent to 
the king himſelf, 2, 2 plea of treſpaſs on tbe caſe: the wife in his 
Por that whereas, the ſaid Baked on the 10th day abſence. 
of Oftober, in the year of our Lord 1794, to wit, | 
1 Warwick, in the ſaid county, was indebted. to 
the ſaid John in Fl. of lawful money of Great, 
britain, tor money by the ſaid Sohn before that 
ume lent to Aun, the wife of the ſaid Richard, 

((a) in bis 2 275 and at the ſpecial inſtance and 
requeſt of the ſaid Richard; and being ſo indebted, 
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he the ſaid Richard, in conſideration thereof, af. 
terwards, to wit, on the day and year aforeſaid, at 
Warwick aforeſaid, in the county aforeſaid, under. 
took, and then and there faithfully. promiſed the 
| ſaid John, to pay him the ſaid ſum of money, when 
Breach, he ſhould be thereto afterwards requeſted : Yet the 
ſaid Richard (altho ugh often requeſted, c.) hath 
not yet paid the faid ſum of money, or any part 
| han to the ſaid John; but to pay the fame, or 
any aſh thereof, to the ſaid John, hath hitherto 
wholly refuſed, and till refuſes, to the ſaid John 
his damage of ol, and therefore he brings his 
tt, &c. pledges, &c. FEE | 


0, 


| Notes: [ 


An indebitatul 1 the caſe of wegen, v. | Hardy which was 


"ener or money lent to nt's wife, at his requeſt, in 
n the the abſence of * Pand, it 5 proved, that he 


requeſt of the hein prof to ſet out upon a voyage to Ireland, 
3 deſired the plaintiff to lend his b if ſhe 
| ſhould have occaſion for it, in his abſence ; the 
plaintiff accordingly did lend her a certain ſum, 

tor which this action was brought. Lord C. I 4 
Grey : If goods are delivered to' the wife, at the 
inſtance and requeſt of the huſband, he is bound 

_ by a contract pr 777 75 if a huſband turns his wife 
out of doors unjuſtly, and ſhe buys neceſſaries of 
life, he | is bound to pay the ſame, by an implied 
promiſe ; he is alſo bocad by all her contracts for 
2 ry goods durin d and although 
* be acrualiy delivered to her, yet they are 

s ſold and delivered to him. It is admitted, 

at'if the word advanced had been inſerted in the 

; co, inſtead of the word lent, it would Bave been 
| goods T think (in this caſe) the word lent, is the 
28 — e word e ge think a loan to th 
at the re the is the in 
law, as if the Ke. 2 0 es wget hufband him- 


ſelf. Black/lone, J. A wife m e er an incboai 
contraet, which the huſband mig 


t afterwards con- 
firm 


7 
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firm, or diſaffirm, and that here he had (if the 
expreſſion may be allowed) previouſly confirmed 
the contract for the Joan. 3 Will. 388. Judg- 
ment for plaintiff. Ss OL ; 


Yorkſhire, to wit. John Denn complains of Declaration 


Richard Fenn, being in the cuſtody of the marſhal 
of the marſhalſea of our lord the now king, be- 


meat, tf. found 


ſore the king himſelf; For that whereas, the faid for the wife, 
Richard, on the 20th of March, in the year of and for goods 


our Lord 1794, to wit, at 'Doncafler, in the ſaid 
county, was indebted to the faid *ZJohn in 600. of 
lawful money of Great Britain, for meat, drink, 
waſhing, lodging, and other neceſſaries, by the ſaid 
John, before that time, found and provided for Ann, 
the wife of the ſaid Richard, at the ſpecial inftance 
and requeſt of the ſaid Richard; and being ſo in- 
debted, he the ſaid Richard, in conſideration there- 
of, afterwards, to wit, on the day and year afore- 
ſaid, at. Doncafter aforeſaid, undertook, and faithfully 
promiſed the ſaid John, to pay him the ſaid ſum of 
money, when he ſhould be thereto afterwards re- 
ueſted ; And whereas, afterwards, to wit, on the 
2 day and year aforeſaid, at Doncaſter aforeſaid, 
in conſideration that the ſaid John, at the like re- 
queſt of the ſaid Richard, had before that time 
found and provided for the ſaid Ann, the wife of 
the ſaid Richard, other meat, drink, waſhing, lodg- 
ing, and other neceſſaries, he the ſaid Richard then 
and there undertook, and faithfully promiſed the 
ſaid John, to pay him ſo much money as he there- 
fore reaſonably deſerved to have, when he the ſaid 
| Richard ſhould be thereto afterwards requeſted ; 
And the ſaid John avers, that he therefore reaſon- 
= deſerved to have of the ſaid Richard, other 
. of like lawful money, to wit, at Doncaſter 
aforeſaid, whereof the faid Richard afterwards, to 
wit, on the day and year aforeſaid, there had no- 
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tice: And whereas, the ſaid Richard afterwards, to Tadebitatus af- 
wit, on the ſame day and year aforeſaid, at Don- ſumgſit for goods 
cafter aforeſaid, was indebted to the ſaid John in ſold and de- 
other 6o/. of like lawfyl money, for divers goods, Fe 


War es, 


' wares, and merchandizes the laid John, before 


that time, ſold and delivered to the ſaid Richard, at 
his ſpecial inſtance and requeſt.; and being fo in- 
debted, (a) he the ſaid Richard, in conſideration 


| thereof, afterwards, to wit, on the ſame day and 


year 


. * 
4 * N 
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ag aforeſaid, at Doncqſer aforeſai, 
that the ſaid Jahn, at the like requeſt, of } 
tho ha before that time ſold and delivered to 


ear aforeſaid, at Dancafter- aforeſaid, undertook 
and faithfully promiſed the faid Fob, to pay him 


the faid laſt-mentioned. ſum of money, when he 


ſhould be thereto afterwards requeſted : And where- 
as, afterwards, to wit, on the ms day and: year 
5 r 

of the ſaid 


the Gid Richard, divers other goods, wares, and 
merchandizes, he the ſaid Richard undertook, and 


Fliithfully promiſed the ſaid John, to. pay bim fo 


much money as he therefore reaſonably, deſerved to 
have, when he the ſaid Richard ſhould. be, thereto 


- - afterwards requeſted : Aud the ſaid Fohn.avet@ that 


For money ad- 
vanced to the 
wife. 


he therefore reaſonably deſerved to have of the ſaid 
Richard other 60l. of like lawful money), to wit, 
at Doncaſter aforeſaid, whereof the yay 1 = go 4 


- afterwards, to wit, on the fame day and year afore- 


fad, there had notice: fad whereas, the ſaid. Rich- 
ard afterwards, to wit, on the ſame day and year 


- 


derte af Hergen ir was. indebted to 


the ſaid John in other 60/, of like lawful, money, 


for money by the ſaid Jobn before that time ad. 


vanced to the faid Aun, the wife of the ſaid Richard, 


at the ſpecial, inſtance. and requeſt. of the ſaid. Rich- 


ard; and being ſo indebted, he the ſaid Richard, 
in conſideration thereof, afterwards, to wit, on the 


fame day and year aforeſaid, at Doncaſter aforeſaid, 
. undertook, and faithfully promiſed the. ſaid. John, 
to pay him the. ſaid. laſt-mentioned: ſuyy, of mo- 


Breach. 


ney, when, he ſhould be theretg afterwards. re- 
queſted: Let the ſaid Richard (altho often re- 


() The buſband-is bound. by the; wife's contras.for ne- 
ry goods during cohabitatien, and altho* the goods be 


. dAlually delivered to ber, ht bro elivered to 


bin. De Gr, Ch. J. 3. N. 


queſted, 


queſted, &e.) hath not yet 7 the ſaid ſeveral | 
ſums of money, or any part ereof, to the ſaid 
Jobn; but to pay the or any part therebf, 
to the ſaid Fohn, the faid Richard hath hitherto 
wholly refuſed, and ſtill refuſes, to the ſaid John, 
his 2 of 1004; and therefote he belign his. 


ſuit, e 8 &c. 
Notes. 1 Xba | EG, : IF 


* 
7 


In afſupfit for goods ſo and davered { the A buſband who 
 dfenant's wife, the caſe appeared to be, e e Poe mer Jongg 
defendant and his wife had formerly lodg ed at the % 
plaintiff's koiſe, and the bhictif faulen her er 0 mn 

with 83 and the d a Th, e dee hers. 8 
had helped her to pawn her watch, an 7 > 
he confedetated with her, left the lodg „ 51 ae 
payi ge, tle plaintiff his bill, an. dforidds 2 ever | 
| again. . is, Gefendent and 
his wife cohabited together for à year; when, with- - 
out any cauſe appearing, he left her, locked up her 
cloaths, ahd;upon'her' finding him out, he refuſed 
to admit her, and ſfruck her, and tetlared he would 
not mainfain ber, or pay a boch that did; j in 
= difirefs ſhe borrowed. eſoatlis of her friends, 
applied to the plaiati ff, who furniſhed er \ wi 
ele, according to the defendant” 8 degree; 3 
5 the defendant refuſing ing to pay for, this ac- 
5 was . ; and upon trial, found for the 


= 


to be a wron 


. 4 to ARS. 6 


EE 


aſe 


of 


* 
1 . 
* 7 
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If wife 


ble, tho' no no- 
tice be notice of the 


A deli 
the wiſe 
ic 
— 
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of Manly v. State, 1 Sid. 109. for there the wite 
was'guilty of the firſt wrong in eloping. * Bolton v. 
CNS: 2 Str. 12K 2 Salk. 1x8. Lord Roy. 


elopes, If the wie lope. from bark be ſhall not 

huſband not liz- be liable, tho' the tradeſman who truſts her has no 
elopement, It is ſufficient for the 
huſband to give general notice, that trageſmen, &c, 


' ſhould not truſi his 8 Tho' the huſband and 


wife cohabit, yet 


tradeſman to truſt her, an 


wy, forbid any particular 
ſuch prohibition to the 


 tradeſman's Cary is ſufficient. Bull. 133. cites 
Lon nfo and Hackmore, per Holt. Vide Salk, 118. 
plaintiff declared that the defendant was 


1 5 indebted 155 meat, &c. found by the plaintiff at 


V the defendant's requeſt: and on evidence it appear- 
32 Ry to be found for br the defendant's wife, at his re. 


of a third perſon. 
C B. Bull. 133. 3 


and wife liue 3 


caſe 
Refs v. Noel. B 31 Geo. 2. 


" 289. Bar if huſband 


ber maintenance, it ſhould not be laid as neceſ- 
ſaries furniſhed to him, but the ſpecial ; matter ſhould 
be ſtated; for otherwiſe a recovery in that action 
would not be a bar to a ſpecial one brou bt for 
the maintenance of the wife. 1 tr. 127. Bull, 136. 


den v. Pere £5 


Man ſuffers a If a man cohabits 


wap goby gy lane his name, and paſſes her to the world for bis 


ife, though in fact 


he liable to her contracts for neceſſaries. 


with a woman, allows her to 


is not married to her Pr is 


v. Brent, Lord M. Hil, 26 Ges. 3. 


n elopement her huſband, tho ſhe does nat go away with an 


— 
pot adulterer, 


man truſts her at Nit 


or in an.adiiſterous manner, the tradeſ- 


peril, and the huſband is not 


bound. Tndeedj; lays he, if he refuſe to receive 


her BER from 


"that time, it rar be an anſwer to 


the 


.D 


during his abſence. It was holden, © that s 
ry to the wife, at the huſhand's requeſt i is in law 


| 92 5 to the huſband, and that ſo he is chargeable; 
o it was ſaid, that it would be wrong in = 


the action is brought for 


udſon 
A tradeſman, Lord Raymond held, that if a woman elopes from 


ofthe 
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te dipement, gte Herman 2 9. B75. 
ute 


In this caſe, the huſband did not abſolutely refuls. 
to receive her again; but agreed, that ſhe ſhould _ 
neither fit at his table, nor have the government of 
his children, but ſhould be kept in a garret, and 
ſhe deſerved no better uſage, 1 appeared ſhe lived 
in a lewd manner, and that one Vo was locked 
up in her bed-chamber, 8 | „ 
The plaintiff, who was an apothecary, ſued the If huſband and 
defendant, who lived in Chicheſter for phyfic ad- Ot, ot 
miniſtered to his wife in London, who had been tlement on ber, 
parted by conſent for five years, and on ſeparation, the may be ſued 
articled to allow her 204, per annum, which he ac- # 3 re ſole, 
cordingly did, and it appeared that the plaintiff did i. net bl 
not know her to be a feme covert, at the time when 1 
the medicines were given; per Holt, If huſband 
and wife part by conſent, and the huſband ſecure her 
an allowance, it is in conſideration that he ſhall not 
be charged any more by her, and a perſonal know- 
ledge is not neceſſary, fo it be publicly known,” 
and ſuch public notification need not be at Zon- 
dm, where the debt was contracted, but it is ſuffi- 
cient if it be where the parties lived, viz. in this caſe, 
at Chicheſter ; but if the debt were contrafted in 
ſo ſhort a time after the agreement, as that it could 
not be known at London, the huſband would be 
liable. Tod v. Stokes, 1 Lord Ray. 444. Salk. 116, 
Action , againſt the feme, pla coverture, replication 
that the buſband and ſbe lived apart, from-whom ſhe 
had a ſeparate maintenance, and ſo liable to her 
own debt; and, on demurrer. it was holden to be 
good, and that the huſband's reſidence on the ſpot, 
or in Ireland, here he did live, made no differ- 
ence. Ring ftead v. Lady a 1 Term 
Rep. 5. Corbett v. Poetnitz, S. P. 1 8 
After a ſolemn declaration by a woman that ſhe 
was married to a man, and that goods in his poſſeſſion 
were his goods in her right, ſhe ſhall never be al- 
lowed to ſay (at leaſt againſt creditors) that ſhe 
was not married to him, ani that the goods were 
nn a,, 


Action 
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A voluntary Action againſt the Honoutable Mr. Harvey, le. 
penſion e cond ſon of the late Earl of Briſtal, and wncle tn 
bang ron be. the preſent Earl, for lodging and neceſſaries for his 
ing liable co be wife, during her reſidenee at Briflol, (which her 
ſued by his health abſolutely required,) wherein a verdi& had 
| d home rg been given for the plaintiff, It appeared ſhe paid 
7 part herſelf, for the former part of the time; and 
with neceſſaries. that ſhe had a penſion, during pleaſure from the 
ET | crown, of 300l. per annum, granted to her in her 
_ tun name, but not by agreement. or otherwiſe ap. 
propriated at all to her own uſe. That on her re- 
turn from Briſtal, her huſband ſſiut his doors againſt 
her. That Harvey had never made or agreed to 
make any ſeparate allowance, or had contributed any 
thing towards her ſupport, ſince he had fo ſhut bis 
\. doors againſt her, nor had ſhe any uſe of his table, 
| ſervants, ar equipage; and evidence given of his 
| having; 1800/. per annum, verdict for plaintiff, Oz 
See 1 Sid. 109. motion: for a new trial, the court were clear, that the 
1 Zev-4 huſband was liable, and that the verdict ought not 
7 eter, 524. tobe ſet aſide. Here is no ere for a ſepa- 
9-445 ration. but he has ſent ber adri by ſhutting, his 
doors againſt her; he allows her no ſeparate main- 
tenance, nor any ſupport at all: And there is no 
pretence of this lodging and other ſupport: provided 
for her by the plaintiff, being. improper for her de- 
gree and condition of life. And as ſhe had oo 
maintenance from: her huſband, nor admittance 
into his houſe, ſhe: was obliged to procure lodging 
and maintenance ſomewhere elſe. Every man is 
obliged to maintain his wife. The penſion is only 
à voluntary grace and bounty of the crown, and 
during pleaſure; not what any creditor of hers, 
even for her neceſſary ſubſiſtence ſuitable to her 
degree and rank of life, can be ſuppoſei to give 
her credit upon. Rule diſcharged. Thompſon v. 

.. Harvey, 4 Burr. 2177. e 5 
How far a jury Action for the ſale of millinery goods to the 
have, under the amount of 93/...to defendant's wife, all in nine 
—_ of months; one: cloak all lace, 314. 10s. à another, 
determined a 181. 185. 3. 2 pair of ear-rings, three 2 
N | . 9 


, 
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lace, a guinea 7400 | 
the goods were delivered to this lady, who was the 
wife of a clergyman at Leiceſter: "The defendant 
paid 404, into court, and pleaded the general iflue. 
The father of defendant, a merchant, proved, that 
ſubſequent to the delivery of the goods, he ſent 
notice to plaintiffs not to truſt his daughter-in-law 
with any more goods, without an authority. from 
his ſon; who, be thought, could have no objection 


to what he did. He ſaw plaintiff's bill, and told 


them, part of the goods would be paid for. He 
was at his own houſe in the month of Auguſi 
1792, for twelve days, but did not remember he 
ſaw his daughter dreſſed out in a cloak richly 
ornamented with fine lace, That his ſon's living 
was worth from 230. to 250. per annum, free. 
That he had the reverſion of an eſtate worth 7001. 
fer annum, but there was a mortgage of 4000. on 


it, beſides other incumbrances. The witneſs ſaid, 


he had fix children, defendant was his. eldeſt ſon, 
and had been married four years. Miſs Forfter, 
plaintiff's hopwoman, was. called, and faid, the 
goods were ſold to the defendant's. wife under the idea 
of her being a lady of faſhion. Thav ſhe. thought 
her ſo, a ng her talk to Lady Hawke, Lady, Fay 
and Sele, and others. They had not been acquainted 


251 


ard. There was no diſpute that buſband to pay | 
| haberdaſhers 


and milliners, 
for the wite. 


with her before at the houſe, but took it for granted 


ſhe was a woman of faſhion. The bill. was all 
had in leſs than nine months; four bonnets and a 
cap in one day; the cloaks came to 500. 85, ear- 
rings, three guineas; It appeared that part of 
the goods were delivered in Edgware-road, not the 
reſidence of the defendant, Lord Kenyon: ſaid, this 
appeared to him to be a great cauſe, and deſerved 


the conſideration of the jury, not from the fize 


of the cauſe itſelf, but from the influence which 
the deciſion of the queſtion between the parties, 
might have upon. the public; for if this, bill was 
to be ſupported. up to its full extent, there was no 
perſon in the kingdom almoſt, however low his 


degree in life might be, who might not, in a few 


months, 
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months, be called upon to anſwer for contracts 
made by his-wife, up to an extent that might ruin 
him. The preſent demand | proceeded on this 
round, that whatever character the wife might 
chuſe to aſſume to herſelf, the tradeſman might 
- truſt to any extent, and ſuffer her to contract debts 
up to any amount that ſhe choſe to contract, agree- 
able to that character. This bill comprehended a 
ſpace of time ſomewhat leſs than nine months. The 
relation which was contracted by huſband and wife, 
called on the huſband, up to the extent of his ability, 
conſidering the other ch. of his family, conſidering 
alſo the ſituation he was to fill in life, to cloath her 
in a decent and becoming, and even in a liberal 
manner: Juſt what the moral relation required, 
the law alſo required ; for it was more than 100 
| years ſince, that one of the ableſt (a) judges that 
ever fat in Weſtminſter Hall, entered into a full and 
minute diſcuffion on all theſe points; and the rule 
he had laid down had been adopted by every man 
of ſenſe ſince, and was exactly that, which had 
been ftated by the learned counſel for the defen- 
dant, — that a huſband was to provide for his wife 
according to her ſituation, and according to his ſituation 
in life;” and if by accident a verdict ſhould be 
given to carry the demand beyond that, the moſt 
pernicious would enſue to the reſt of the 
community in general, and it would be moſt preju- 
dicial to trade. For if the law laid down a rule 
to which people in general would not-agree, and 
which ſucceeding juries would not adopt, it would 
be prejudicial to thoſe wha might be induced to 
rank perſons in the ſituation of this woman, and 
who afterwards would not be ſuffered to recover, 
| He then ſtated the defendant's income, and the 
queſtion, Whether the bill was a debt fit to be con- 
tracted by the wife of a perſon who had between 
200. and 300. a year; not for the neceſſaries of 
life, not for gowns and linen, which might be 


(a) Lerd Hale, 1 Sid. 19. 


uſeful, 
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' uſeful, but only for trappings, which were not fit to 4 
ſet off the perſon of a clergyman's wife ? Then, he 
faid, one would be ſorry that tradeſmen ſhould be 
loſers ; but when they carry their goods to market, 
they ought to carry common ſenſe and common pru- - 
dence with them, and ought to have made inquiry, 
who this woman was. They truſted to her out- 
ward appearance, and they truſted her as a perſon, 
which ſhe was not; when, by proper inquiry, 
they might have been undeceived. If this bill was 
to bo ſupported, it would be in the power of any vi- 
cious or imprudent woman, to ruin her huſband, and 
all the branches, of his family. If this bill did not 
beyond the /zgal and reaſonable limits, his lordſhip 
aid, he ſhould be glad to know, what were the 
idunds of propriety, within which ſuch a woman 
ought to be kept? He confeſſed, that to him, it 
ſeemed the money which had been already paid, 
exceeded conſiderably that which was due from this 
clergyman s wife for clathing. If the jury thought 
he had miſtaken the convenience and law of the 
caſe, they would find for the plaintiffs, and give 
them the difference of the ſum paid into court; but 
if they were of the ſame opinion with his lordſhip, 
they would find for the defendant ; which they did. LE 
Sittin at Guildhall, London, Tuly 2, 1792, by Aa Adjourned from : 
ſpecial jury from Middleſex, by conſent. Dyde and W:fminfter, be- 
an v. Bewicke, COPE OOTY ES 0 
Mr. Erſtine, in his argument for defendant, ſaid, auſe. 
that he was riſing up in No defence of trade in par- 
ticular, ay well as in the defence of the public in ge- 
nerul; for if there was any one thing more deſtruc- 
tive to the intereſts of the community than another, 
and more productive of thoſe bankruptcies, which 
they were every day obliged to deplore, and the con- 
ſequence of their ſpreading throughout the com- 1 
munity, it was this fort of traffic, which was worſe | | 
than twenty wars. The money of perſons thus | 
truſting would not come in when they wanted it; = 
they would therefore become bankrupts, and | 
ſo would their creditors in their turn, from Ln 
| N | 4 
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fame cauſe, which would be very hurtful to trade 

in general. * | * 

Hampſhire, to wit. John Denn, complains of: 

Richard Fenn, being in the cuſtody of the marſhal _ 

of the marſhalſea, of our Lord the now king, be- 

fore the king himſelf; For that whereas, the ſaid | 

Richard, on the 16th day of September, in the year, 

of our Lord 1794, to wit, at Fareham, in the ſaid 

| county, was indebted to the ſaid Jahn, in 601. of 
No occaſion to Jawful money. of Great Britain, for the wages or 
wr ay amp ſalary, of the ſaid John before that time due and 
OT nor Owing to the ſaid John from the ſaid Richard, for 
the time. the ſervice of the ſaid John, by him before that 
| time done, performed, and beſtowed, as the ſervant 
of the ſaid Richard, on his retamer, and at his ſpe- 
cial inſtance and requeſt, for a long time then 
elapſed; and being fo indebted, he the ſaid Richard, 


is count is WEE, 5 + | 
This c in conſideration thereof, afterwards to wit, on the 


the proper one 


for an greed fame day and year aforeſaid, at Farebam aforeſaid, 
ſalary. in the ſaid county, undertook, and then and there 


* 


faithfully promiſed the ſaid Johz to pay him the 
faid ſum of money, when he ſhould be thereto. 
; afterwards requeſted: And whereas, the ſaid Richard 

| ume”, yo a afterwards, to wit, on the ſame day and year aforeſaid, 
work and labour at Fareham aforeſaid, in the (aid county, was indebted 
generally. to the ſaid John, in other 60. of like lawful-money, - 
If proef cannot for the work and labour, care and diligence, of the 
be made ef the {aid John, by him the ſaid Jahn before that time done, 
price agreed for, performed, and beſtowed, in and about the buſineſs 
_ aux ne. of the ſaid Richard, and for the ſaid' Richard, and at 
oy. _* his inſtance and requeſt; he the ſaid Richard, in con- 
ſideration thereof, afterwards, to wit, on the ſame 
day and year aforeſaid, at Fareham aforeſaid, in the 

ſaid county, undertook, and then and there faith- 
fully promiſed the ſaid Jahn, to pay him the ſaid 

laſt- mentioned ſum of money, when he ſhould be 
| Nnantum mervit. thereto afterwards Py And whereas, after-. 
wards, to wit, on the ſame day and year aforeſaid, at 

Fareham aforeſaid, in the ſaid county, in conſider- 
ation that the ſaid Jahn, at the like ſpecial inſtance. 
and requeſt of the ſaid Richard, had before that ”_-_ 

| done, 
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done, performed, and beſtowed, other his work and 
labour, care and diligence in and about other the 
buſineſs of the ſaid Richard, and for the ſaid Rich- 
ard, he the ſaid Richard then and there undertook, . - 
and faithfully promiſed the ſaid John, to pay him 
ſo much money as he therefore reaſanably deſerved. 
to have, when he the ſaid Richard ſhould be thereto. 
afterwards requeſted; and the ſaid Jahn avers, that 
he therefore reaſonably deſerved to have of the 
ſaid Richard other 60/. of like lawful money, to 
wit, at Fareham aforeſaid, in the county:Foreſaid; + 
whereof the ſaid Richard, afterwards, to wit, on 
the ſame day and year aforeſaid, there had notice: 
Jet the ſaid Richard (altho' often requeſted, &c.) Breach. 
hath not yet paid the ſaid ſeveral ſums of money, 
or any part thereof, to the ſaid Fehr, but he to pay 
the fame, or any part thereof, to the {aid Fobn, the 
ſaid Richard hath hitherto whally refuſed, and fill 
refuſes, to the ſaid Jahn, his damage of 100/, and 
therefore he brings his ſuit, &c. pledges, &c. In 
caſe the ſervant has lent, ar paid money for his 
maſter, add a count for each; or if an account has 
been ſtated and ſettled, add a count on an infanul. 
computaſſet. The firſt count requires proof of a 
ſum agreed on by defendant to pay. In caſe of 
failure of that proof, the third count is on the. 
quantum meruit. „ : 
x Berkſhire, to wit. _ Richard Fenn, late of Reading, For a ſurveyor | 
ia the ſaid county, yeoman, was attached to an- in drawing of 
ſuer Joby Denn, in a plea of treſpaſs on the caſe, Pang 220 fur: 
and wher upon the faid, Jabn, by Foſepb Doe his houſes, tf. 
attorney, complains; For that whereas, the ſaid 
Richard on the 16th day of OZober, in the year of 
our Lord 1794, to wit, at Reading, in the ſaid coun- 
ty, was indebted to the ſaid Zahn, in 60. of lawful 
money of (Great Britain, for the work and la- 
before that time done, performed, and beſtowed, 
in and abgut the drawing of divers plans and ele- 
vations, of divers dwelling- houſes and buildings, 
1 | — 


| 2 56 


9 
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tor the faid Richard, and on his retainer, and at 


his ſpecial inſtance and requeſt ; and alſo in and 
about the ſurveying, ſuperintending, and taking 


care of a certain building, to wit, à certain dwel[- 
ing-houſe of him the ſaid Richard, during the _ 


erection thereof, to wit, at Reading aforefaid; on 
the like retainer of the ſaid Richard, and at his ſpe. 
cial inſtance and requeſt ; and for the attendance 
and care of the ſaid John in and about the fame, 


at the like requeſt of the ſaid Richard; and being 
ſdo indebyed, he the ſaid Richard, in conſideration 
thereof, afterwards, to wit, on the ſame day and 


Ou : y 7 


year | aforeſaid, at Reading aforeſaid, in the faid 
county,” undertook, and then and there faithfully 
promiſed the faid John, to pay him the ſaid ſum of 
money, when he ſhould be thereto afterwards re- 
queſted : And whereas afterwards, to wit, on the 
ſame-day and year aforeſaid, at Reading aforeſaid, 


in the ſaid county, in conſideration that the ſaid 


— 


ohn, at the like requeſt of the ſaid Richard, had 
efore that time done, performed, and beſtowed, 
other his work and labour, care and diligence, in 


and about the drawing of divers other plans and 


elevations, of divers other dwelling-houſes, and 
other buildings, for the ſaid Richard; and alſo in 
and about the ſurveying, ſuperintending, and taking 
care of a certain other building, to wit, a certain 
other dwelling-houſe of him the faid Richard, 


during the erection thereof, to wit, at Reading 


aforeſaid, in the ſaid county, at the like requeſt of 


the ſaid Richard; and had alſo attended and taken 


care of the ſame, at the like requeſt of the ſaid 


Richard; he the ſaid Richard then and there under- 


took, and faithfully promiſed the ſaid John, to pay 


him ſo much money as he therefore reaſonably 
deſerved to have, when he the ſaid Richard, ſhould 
de thereto. afterwards requeſted; and the faid 


John avers, that he therefore reaſonably deſerved 
to have of the ſaid Richard other 600. of like la- 


ful money, to wit, at Reading aforeſaid, in _ 


7 
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faid county, whereof the ſaid Richard afterwards, 

to wit, on the day and year aforeſaid, there had ; 
notice: Aud whereas the ſaid Richard afterwards, Indebitatus ' aſ- . 
to wit, on the ſame day and year aforeſaid, at ſumpſitforwork 


Reading aforeſaid, in the ſaid county, was indebted 
to the ſaid Jobn in other 601. of like lawful money, 
for the work and labour, care and diligence, of the 
faid John, by him the ſaid John before that time 
cone, performed, and beſtowed in and about the 
buſineſs of the ſaid Richard, and for the faid Rich- 
ard, and at his requeſt; and for divers journies and 
attendances, before that time performed and made + 
by the ſaid John, for the ſaid Richard, and at his 
like requeſt ; and being ſo indebted, he the faid 
Richard, in conſideration thereof, afterwards to 
wit, on the ſame day and year aforeſaid, at Read- 


ing aforeſaid, in the ſaid county, undertook, and 
then and there faithfully promiſed: the ſaid John, to 


pay him the ſaid laſt- mentioned ſum of money, 
when he ſhould be thereto afterwards requeſted :._ 


And whereas, afterwards, to wit, on the ſame day 
and year aforeſaid, at Reading aforeſaid, in the 


faid county, in conſideration that the ſaid Fohn, at 


the like ſpecial inſtance and requeſt of the ſaid 


Richard, had before that time done, performed, 


and beſtowed, other his work 'and labour, care and 
* in and about other the buſineſs of the ſaid 


Richard, and for the ſaid Richard; and had before 


that time, at the like requeſt of the ſaid Richard, 
done, performed, and made divers other journies, 


and attendances, in and about the buſineſs of the 
faid Richard, and for the ſaid Richard, he the ſaid 


Richard then and there undertook, and- faithfully 
promiſed the ſaid John, to pay him ſo much money 
as he therefore reaſonably deſerved to have, when 
he the ſaid Richard ſhould be thereto afterwards 


requeſted: And the ſaid Jobn avers, that he 


therefore reaſonably deſerved to have of the ſaid 


Richard other 60). of like lawful money, to wit, 


at Reading aforeſaid, in the ſaid county, whereof 
\ 8 N 


about the going 
of journies, c. 


Duantum meruit. 


— 


— — 
22 r:bn TT ES 
— — 2 


the 


- 3 ERS Ir ns 2 mn IO 
— — — ꝛ—— — — A og — — wor we 


8 


" ths id Ak ae on the fame 


day and year aforeſaid, there had notice; (add a 


cqunt ſor money pid, and an inſtar c computaſſer, if 


5 — 1 ) Tat the ſaid Richard (althe often re- 


&c.) hath not yet paid tha ſaid feveral 
af money, or any part thereeſ, ta the ſaid 


Jabn; but to ay the ſame, or any part thereoh iu 
the ſaid Jehn, he the ſaid Richard hath. bitherta 


- Wholly refuſed, and ſtill refuſes, te the faid Jahn 


his damage of wn and therefore he brings his ſuit, 


For work 3 ta wit. Jens Dunn eomplaing of Riche 


«| 2a0# — ard Fenn, being, &'c. Far that whereas, the. ſaid 


. undertook, &'6, Lud whoraan,. altenvwards, to 


2 iD och 22 
| 1 2, being. n thas 


* 


2 at tha like requeſt of the ſaid Richard bad 


3 day of Ofoter, in the year d 
3 
pari in the war 

was indebted to the ſaid 5 8 
money of Great- Britain, for the work and labour 
Este, (kill, and diligense of the faid Jahn, as q 


wit, on the fame day and year aforclaid, — 
afarelaid, in, G4. in ns that, the ſaid 


ore that time done, performed, and beſtawed, 
other his wark and. labaur, care, fill, and dill 
ce, as d firveyar' and meaſurer, 

iahard, he the ſaid Nichara than and 
woas, and faithfully promiſed the ſaid Fahy, 
bim ſo much money as he thecefore. 
| ſerved to have, when be, ſhould —— 42 


6 
ee 


Richard, on the 16th day of Odolor, in the year geon or apothe- 
of our Lord 1794, to wit, at London aforeſaid, in 7 

the pariſh; of Saint Mary-le-Bow,. in the ward of 

Cheap, was indebted to the ſaid John in 701. of 

lawful money of Great-Britain, for the work and 

laboury. care and diligence, of the faid Jun, by 

him the ſaid Jahn before that time done, fs nb 

and beſtowed, in and about the healing and curing _ 

of the ſaid Richard * poker: wounds, diſeaſes; and 
maladies, under which he laboured and languiſſec, 

and at his ſpecial inſtance and requeſt; and for di- 

vers ointments, plaiſters, and other neceſſary - 

things, before that time found, provided, adminiſ- 

tered, delivered, uſed, and applied by the ſaid John 

on that occaſion, at the like requeſt of the ſaid 

Richard; and being ſo indebted, he the ſaid Rich- 

ard, in conſideration thereof, afterwards, to wit, 

on the ſame day and year aforeſaid, at London 

aforeſaid, in the pariſh and ward aforeſaid, un- 

dertook, and then and there faithfully promiſed 

the ſaid John, to pay him the ſaid ſum of money, 

when he ſhould be thereto afterwards requeſted :. 

And whereas, afterwards to wit, on the ſame day Wantum meruit, 
and year aforeſaid, at London aforeſaid, in the pa- | 
riſh and ward aforeſaid, in conſideration that the 

faid John, at the like ſpecial inſtance and requeſt 

of the ſaid Richard, had before that time done, 

performed, and beſtowed, other his work and la- 
bour, care and diligence, in and about the healing 
and curing the ſaid Richard of divers other 
wounds, diſeaſes, and maladies, under which he 
' laboured and languiſhed; and had, at the like re- 
queſt of the ſaid Richard, before that time, found, 
provided, adminiſtered, delivered, uſed, and ap- 
plied, divers other ointments, plaiſters, and other 
neceſſary things; he the ſaid Richard then and 
there undertook, and faithfully promiſed the ſaid 
John 2 him ſo much money, as he therefore 
teaſonably deſerved to have, when he the ſaid 
Richard ſhould be _ afterwards requeſted 3 
TIRES! * A and 


* 


and che fad Mb pcs, u NOM: 1 


dieſerved to have of the ſaid Riebard other 7ol. 4 
like lawful money, to wit, at London aforetaid, in 
the pariſh and ward aforeſaid, whereof. the ſaid Ri. 
chard afterwards; tg wit, on the ſame day and year 
aforeſaid, there had notice. Add a count ſor money 
paid, (and an inſimul computaſſet if en vic 
the common concluſion. | 

If a perſon not being aſeurgeon, cure a wound, he 

is entitled to a'quantum merutt, for his p- 


4 
4. 


of the cure; if 


IE employed by the dect. 
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Saumur, 's age. 2168 


do el PEP EPOD: ul 2 2 8 
chard Roe, being in ws cuſtody'af the marſhal 2 27 ſhip. 
the marſhalſea, of our lord the now King: bob e 
tte king himſelf, For that whereas. the Richard, 5 
on the 16th da) of October, in ' the year of our 
Lord 1794, to wit, at Donca ery in the ſaid: county, 
was indebted to the ſaid John. in 10), of lawful 
money of Great Britain, for the wages and felary 
of the ſaid Fohn, before that time due and owing 
from the ſaid Richard to the ſad Jobn, for his ſer- 
vice before that time done and performed, by the 
faid John for the ſaid Richard, as a mate and mari- 
ner, in, of, and on board a certain ſhip or veſſel 
om the e. e Duke, whereof the 10 Richard 
mgfer (a), and on his retainer, and at his ſpe - 
cal inſtance and requeſt; and being ſo indebted, 
be the ſaid Richard then and there undertook, and 
faithfully promiſed the ſaid John, to pay him the 
ſaid ſum of mone gyhen he ſhould be the ereto af- : 
terwards requeſte sf And whereas afterwards,” to 3 meruit 
vit, on the ſame day and year aforeſaid, at Doncaſ- for werk done 
ter aforeſaid, in "5 ſaid county, in conſideration marine. _ 
that the ſaid John, at the like requeſt of the ſaid 
Richard, had before that time * performed, 
and beſtowed, other his work and labour, care and 
diligence, for the ſaid Richard, in and about the 
buſineſs and affaits of the ſaid e as a mate 
and mariner on board a certain other ſhip or veſſel 
called the Grand Ditke, whereof the ſaid Richard was 
naſter (b), at his ſpecial inſtance and requeſt, he, 
the ſaid Richard, then and there undertook, and 
faithfully promiſed the ſaid Jobn, to pay him ſo 
much money as he therefore reaſonably deſerved to 
. when he the ſaid, Richard ſhould be thereto 


(a) „ fay, owner, ds 
(b) Kerne, foy, ounces rc 


2 | | afterwards 
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- afterwards requeſted ; and the ſaid John avers, that 

he therefore reaſonably deſerved to have of the ſaid 
Richard other rol. of like lawtul money, to wit, 
at Doncaſter aforeſaid, in the ſaid county, whereof 
the faid Richard afterwards to wit, on the. day 
and year aforefaid, there had notice, (Add money 
laid out, and, if neceſſary, an ' infimu} computaſſer, 
with che common ee | . 


For a common. ' Nyrfolh, to wit. Jobn Denn complains of Ri- 
| kailor's wages. chard” Bens, Seing in the cuſtody of the marfhal of 
0 


the marſhalſea, of our lord the now king, before 
the king himſelf, For that whereas, the faid Richard 
on the 16th day of Ogober, in the year of our 
Lord 1794, to wit, at Thetford in the ſaid 22 5 
was indebted to * faid Fohn in 20. of law al 
money of Great Britain, far the wages and falary 
of the faid John, before that time due and owin 
| from the ſaid Richard to the ſaid John, for his 
fervice before then done and performed, by the 
faid John for the ſaid Richard, as a mariner in, of, 
and on board a certain ſhip or veſſel called the 
Margaret, whereof the faid Richard was owner 
and in his retginer, and at his ſpecial inſtance and 
requeſt; and being fo indebtedy he the faid Richard, 
in conſideration ered, afterwards, to wit, on the 
ſame day and year aforeſaid, at Thetford aforefaid, 
in the 40 county, undertook, and then and there 
faithfully promiſed the ſaid John, ta pay him the . 
. faid ſum of money, when he ſhould be thereto 
after wards requeſted : And whereas afterwards,. to 
wit, on the . day and year aforeſaid, at Thet- 
ford aforeſaid, in the ſaid county, in conſideration 
that the faid John, at the like requeſt of the faid 
Richard, had before that time done, performed, 
nd beſtowed, other his work and labour, care and 
Ut rence, in and about the buſineſs and affairs of 
he ie Rihard, as a ſeaman on buard' a certain 
ſhip or veſſel called the Margaret, whereof the 
Ni Richard was owner, he che faid Richard, then 
and there undertook, and. faithfully promiſed the 
ſaid John, to pay him ſo much maney as he 1 


7 


* 
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fore reaſonably deſerved to bave, When he ſhould 


be thereto aſterwards requeſted; and the ſaid Jahn 
avers, that he therefore reaſonably deſerved to have 
of the ſaid Richard other 20l. of like lawful money, 


to wit, at Thetford aforeſaid, whereof the faid 


Richard afterwards to wit, on the ſame day and 
year aforeſaid, there had notiee. Some pleaders 


add two counts for work and labour generally; but 


I fee no reaſon for them, but a count for money 
paid is uſual with the common concluſion. 


Notes. 


263 


Mariners are perſons chofen and appointed N by As to ſailors 


the ma/ter. to navigate the ſhip, for whoſe faults wages. 
and tene he muſt anſwer; and, as they are 


his ſervants, he may correct and puniſh them ac- 


cording as the uſage is at fea, Mall. 209. So are 
the owners anſwerable for their faults and miſcar- 


= 


fager. I Roll. Ar. 5 30. 


c + 


of the ſhip the mother of freight; and wherever 
freight is due, wages are. If a ſhip is loſt before 


it comes to a delivering: port, no freight nor wages 


are due. 


The whole voyage muſt be performed, or thie The whole 


reight is the mother of wages, and tho ſafety Freight, 


| | 5s uſt be 
ſailors ſhall not be entitled to any wages z for the 797285 mult 


„ 


ſhip is only 7 to freight on the delivery ef 
3 


the carge. 3 Burr. 1844. Hermoman v. Bawden, 


And in this caſe, a voyage to Newfoundland, atid 
thence to Spain, Portugal, Jome port in the Mffdi- 


terraman, was holden to be one entire vayage, and 
the wages not payable, though the ſhip had arrived 
Was taken in its voyage 

* * 


from Newfoundlang, to the port of delivery e 


I advance money be paid in part of Freight, and if 
named ſo in the charter-party, though 402 1 b loſt -* 


before it comes to a delivering-pert, yet wages rake 
are due according to the proportion of the fright | 


—_—_— 
3 
- 


' 28 3 
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paid before; for the freighters cannot have their 
money. Per Saunders, C. F. 2 Show. 283. | 
If a ſhip be Where no freight is earning by the ſhip, the 
lading, &c. mariners are not entitled to wages. Therefore, 
- whilſt a ſhip is lading or unlading, the ſailors are 
not entitled to wages, no freight being ever paid 
in that caſe; but, if there be a ſpecial agreement to 
allow wages during that time, it was held, that the 
rule does not controul the ſpecial agreement. Cum- 
bdbi.on v. Nicholas, 1 Str. 405. e e e e, 
If ſervice be on An officer or ſailor who has engaged to ſerve on 
board letters of board a letter of marque, for certain wages during 
marque, &. the voyage, and a ſhare of all prizes, is not entitled 
to any part of the wages if the ſhip is taken be- 
fore he completes her voyage, altho? he ſhall Rave 
been ſent from the ſhip before the capture, as a 
© prize-maſter on board a prize taken in the courſe 
of the voyage. The ſhip ſets out in a double 
capacity : ſhe is to perform a trading voyage, and 
to carry * from Africa to America; but, 
before that, ſhe is to cruiſe three months as a pri- 
vateer. All demand on account of the trading 
voyage is gone, But, in her character as a pri- 
vateer, the crew are entitled to no wages; they 
all run equal riſks, and take their chance of their 
reſpective ſhares in prizes. Abernethy v. Landale, 
„%% % rue rd ene 
NV. B. All queſtions concerning wages, the 
| officers and common mariners are exactſy on the 
fame footing. Hooke v. Morton, x Ld. Ray. 397- 
Bail v. Grant, ibid. 632, © © 
If mip is ſetſed If the ſhip is ſeized for debt, or for having con- 
Kc. traband goods on board, the ſailors have a right to 
„ their wages up to the time of the ſeizure, becauſe, 
though the 2 0 7 was never completed, that Was 
| owing to the act of the owners, and not to any 
negligence of the crew. es 5” 
The mariners | The mariners may ſue in the admiralty court for 
may ſuc in 


their wages, although the hiring was by the maſter 


p4miralty court · on land; and this is allowed of in favour of navi- 
gation, for here they may all join in the fame” 
EN bas e libel; 


„ 


Declarations in Afumpſit, 
bel: alſo, by the admiral law, they have re- 
medy againſt the ſip and owners," as well as againſt - 
the maſter; and it would be a great diſcourage- . 
ment to ſeafaring men to oblige them to ſeparate _ 
ations, and thoſe againſt a maſter, who may ha- 
pen to be inſolvent. Vent. 146. 343. 3 Mad. 244. 
Salt. 33. Ld. Ray. 632. 576. 1044. 12 Med. 
405, nn i e PB Sa 


So if the officers under the maſter, as the mate, 
Salt. 33., purſer, 2 Str. 858., boatſwain,  &c. 
carpenter, Str. 707. ; for tho* they contract with 
the maſter, yet it is on the credit of the ſhip,” &c. 8 
But if there be any ſpecial agreement by which the But if there be 
mariners are to receive their wages in any other Pecial 1, put | 

manner than is uſual, or if the agreement is under under gal. 
ſeal, the mariners cannot ſue in the admiralty court, 
Salk, 31. Opys v. Addifon. Nor can the maſter 
ſue in the admiralty court, for his contract is on 
the credit of the owners, and not like that of the 
mafiners, which is on the credit of the ſhip. Salt. 
+33; 2G ²⁵˙. to nk ns HY ps : 
By the civil law, and cuſtom of merchants, if I ſhip be caſt 
the ſhip. be caſt away, or periſh thro' the mariners) 
default, they loſe their wages: ſo if taken by 
pirates, or if they run away; for if it were not for 

| this policy, they would forſake the ſhip in a ſtorm, 
and yield her up to enemies in any danger. Sid. 

179. Med. 93. Ld. Ray. 398. 576. 639. 650. 
739- Str. 907 ES eee, $2 
By ſtat. 22 and 23 Car. 2. c. 11. ſ. 7. If If mariners de- 
mariners or inferior officers of an Engliſb ſhip, laden _ 8 
with goods, &c. ſhall decline, or refuſe to fight and — Sg 
defend the ſhip, when commanded by the maſter 
or commander, or ſhall utter words to diſcourage 
the other mariners from defending the ſhip, eve 
mariner who ſhall be found guilty thereof, ſhall 
loſe all his wages due to him, together with ſuch 
goods as he hath on board, and ſuffer fix months 

in rianmnr % ð Ole 27 0) Fe rk gh. | 
If a ſeaman becomes an hoſtage, and he is pro- If ſeaman be- 

miſed wages, for the time he remains with the comes an 

A 5 enemy, 3 


- * 
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enemy, till the ranſom is paid, this being for the 
benefit of the ſhip, the owners. are liable for the 
whole time he remains in cuſtody of; the enemy, 
| | Yates v. Hall, 1 Term Rep. 73. 
Maſter maſt ſus The maſter of a ſhip fk Te at common law; : 
at common law; for his contract is on the credit of the owners, and 
not like that of the mariners, which is on the 
credit of the ſhip, 1 Salt. 31. OP v. Sudgrave, 
 #bid. 33. La. Raym. 376. 

Mariners may Mariners may ſue at common law either the 
ſue maſter or nter or owners; but the courts of common law - 
owners, - cannot-ſtop the ſhip, and each mariner muſt bring 
Lim. of Riot. 2 ſeparate alien. And the action muſt be brought 
= within fax years by fiat, 4 Hun. c. 16, | 

For work done Kent, to wit. Richard Roe, late of Maidftone, 

as a ſhipwright, in the ſaid county, and Thema: Lee of the fame 
"= yeoman, were attached to anſwer ohn Dre 
n a plea of 85055 on the caſe; and whereupon 
the faig * bn, by Simon Lee his attorney, com- 
plains ; For that whereas, the ſaid Richard and 
Thomas, on the 16th day of October, in the year 
of our Lord 1794, to wit, at Maidfone aforeſaid, 
in the ſaid county, were indebted to the ſaid Fpbn 
in 100/. of lawful money of Great Britain, for 
the work and Lee _ — r = the 
| ohn, as a /hinorig 1 » by him the ſai 

— ſervant, before that time done, performed, — 
repairing and 


— and beftowed, in and about the 
mending of a certain ſhip or veſſel called the Lord 
— of the ſaid Richard and Thomas, and at 


their ſpecial inſtance and requeſt, and for divers 
| ateriak, and other neceſſary things, by the aid 
Jas before that time eee provi uſed, and 


applied, in and about the ſaid work, at the like 
requeſt of the ſaid Richard and Thomas; and being 
ſo indebted, they the ſaid Richard and Thomas, in 
conſideration thereof, afterwards, to as on the 
fame day and year aforeſaid, at aſore- 
| Gaid, in the county aforeſaid, unde and then 


G) Coreer and ee. 


3 
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and there faithfully promiſed the ſaid Jobn, to pay 
him the ſaid ſum of money, when · they ſhould be . 
| thereto afterwards "requeſted; Aud whereas after- Nanu meryit 
| wards, to wit, on the ſame day and year aforeſaid, ther that 
at Maid/tone aforeſaid, in the ſaid county, in con- 
ſideration that the ſaid- Jahn, at the like ſpecial 
inſtance and requeſt of the ſaid Richard and Thomas, 
had before that time done, performed, and beſtowed, 
other bis work and labour, care and diligence, as 
2 fipzoright (a), by himſelf and his ſervants, in 
and about the repairing and mending of a certain 
other ſhip or veſſel called the Lord Chatham, of 
the ſaid Richard and Thomas, and had before that _ 
time, at the like requeſt of the ſaid Richard and © 
| Thomas, found, provided, uſed and applied, divers 
other materials, and other neceſſary things, in and 
about the ſaid laſt- mentioned work, they the ſaid 
Richard and Thomas then and there undertook, 
and faithfully promiſed the faid to. pay 
him ſo much money as he therefore reaſonably 
deſerved to have, when they ſhould be thereto - 
afterwards requeſted; and the ſaid John avers, that 
he therefore reaſonably. deſerved to have of the 
aid Richard and Thomas other 100/. of like lawful 
money, to wit, at daid/fone aforeſaid, in the 
county aforeſaid, whereof the ſaid Richard and 
Jobn afterwards to wit, on the ſame day and year 
aforeſaid, there had notice. Some pleaders add 
two counts for work and labour generally, but there 
is no neceſſity for them. Add a count for mone 
laid out, (and an inſimul computaſſet, if . 
with the common concluſion. 88 


8; 1 
n 


| Notes... 


Wich reſpect to the repairs done to the ſhip, if Repair at! 
m___ done at home, there is no lien on the ſhip or — 
itſelf, but the owners mult be perſonally ſued; but 


if the repairs are done abroad, by the maritime 
| (8) cee t. 85 


law, 


E 
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law, the ma fer ma y bypothecate the ſhip” > bottom 
2 Peer Wi 367. " Watkinſon v. Barnardiſſon. 
Ele&ion te ue The — who repairs a ſhip has his election, 
e or” either to ſue the maſter who employs him, or. the 
nen.  qwniers; but if he undertakes'it on 4 ſpecial promiſe 
from either, the other is diſcharged. 2 Str. 816. 
Garnam v. Bennett, And if there be no ſuch 
agreement, both are ſubject; and no private 
ment between the maſter and owners ſhall deprive 
a perſon, who' has a charge againſt the Reps Ne 
repairs, from ſuing either f 2 ty. 7. nap Re 
Rich v. Coe, But if the Rlantirr bo had 750% 
ße contract between the maſter and owners, it mi 4 
be a ground to abſolve the owners. bid.” 
owners are generally liable, but the maſter only on 
his contra#t, and no furtner. Cow. 639. 
To ſubject a perſon as owner, he muſt be abſo- 
lute owner, and in 3 Jathon v. Vernon 
1 FH. Black. Rep. 1 
Tune E is 90 fiabld for neceflaries: furniſhed 
to the ſhip fore the lime he became- maſter of her, 
for there is 2 Eta Farmer v. Duin Hil. 
26 Gep. 3. 1 Term Rep. 18. 
Alen lies by a A hip being damaged, was obliged to put back 
ſhipwright for in order to be Tepkired in dock, afid was tb have 


the repair, tho 2 | 
ber, Alp be gone out of the dock on a Sunday ; in the interim, 


burnt in the Vz. on the day before, and when only three hours 
dock before work was wanting to complete the repair, a fire 
work complete. happened at an adjacent brew-houſe, which com- 
municated to the dock, and the ſhip Was burnt. It 
was the ſhipwright's own dock; and the owner of 
the ſhip had agreed to pay 5 ol.” for the üſe of it. 
Plaintiff notwithſtanding 4 his action for the 
repair, and the court held it maintainable. 3 Burr. 
1594. Menetun- v. Athawes. Ld. M. ſeemed to 
ay great ſtreſs on payment for the- dict. Mr. J. 
7 ot ſaid, ſo that it: is like a horſe that a farrier 
. was curing, being burnt in the owner's own ſtable. 


For work nd Landen, n wit. - Jobn Denn and Tune Nac 


labour, goods aſſignees of the eſtate and effects of Simon Doe, a 


fold and deli- 2 
OT a; * to che force, N and 8 
paid, &c. 
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of the ſeveral ſtatutes made concerning bankrupts, ats. the aſſignees 
complain of Richard Fenn, being in the cuſtody of 14 v. 123. 

_ the'marſhal of the marſtralſea, of our lord the now M 
king, before the king himſelf, of a plea of treſpaſs | 

on the caſe; For that whereas, the ſaid Richard, on Any time before 
the 16th day of Oober, in the year of our Lord % common (ß 
1703, to wit, at Labs aforeti in the parifh of“ l , 
Saint Mary-le- Bow, in the ward of Cheap, was in- N 
dedted to the ſald -Simon Doe, before he became a 
dankrupt, in 600. of lawful money of Great Bri- 

tain, for the work and labour, care and diligence, of 

the ſaid Simon before he became a bankrupt, beſore 

that time done, performed, and beſtowed, in and 

about the buſineſs of the ſaid Richard, and for the 
faid Richard, and at his ſpecial inſtance and re- 
queſt, and for divers materials and other neceſſary 
things found, provided, uſed, and applied by the 
ſaid Simon, before he became a bankrupt, in and 
about the buſineſs of the ſaid Richard, and for the 
ſaid Richard, at his like requeſt; and being fo in- 
debted, he the ſaid Richaru, in conſideration there- 
of, afterwards,” to wit, on the fame day and year 
aforeſaid, at London aforeſaid, in the pariſh and 
ward afofeſaid, undertook, and then and there faith- 
fully promiſed the faid Simon, before he became a 
bankrupt, to pay him the ſaid ſum of money, when : 
he ſhould be thereto afterwards requeſted : ud | xray merit” 
twwhereas, afterwards, to wit, on the fame day and thereon. 

year -aforeſaid, at London aforeſaid, in the parifh 

and ward aforeſaid, in "conſideration that the faid 

Simon, before he became a bankrupt, at the like 
requeſt of the ſaid Richard, had before that time 

done,, performed, and beſtowed; other his work 

and labour care and diligence,” in and about other 

the buſineſs of the ſaĩd Richard, and for the ſaid 

Richard; and had alſo, at the like requeſt of the 

ſaid Richard, found, provided, uſed, and applied 

divers materials, and other neceſfary things, in and 

about the ſaid buſineſs of the ſaid Richard, and for 

the ſaid Richard; he the ſaid Richard then and 


\ 


there andertook, and faithfully promiſed the faid 


Simon, 


—— —— Ire oe —— — 
* 
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1 


much money, as he therefore N deſerved 


to have; when he the ſaid Richard ſhould be there- 


te. afterwaids requeſted; and the ſaid John and 


Thomas, aſſignees as aforeſaid; averg that the ſaid 
Simon, before he became a bankrupt, therefore rea- 


| ſonably deſerved to have of the ſaid Richard other 


60, of like lawful money, to wit, at Landon afare- 
ſaid, in the-patiſh and ward aforeſaid, whereof the 


faid Richard afterwards, to wit, on the fame day 


— uf and aforeſaid, there had notice: Aud iuberaat, 


Ap 
ivered. 


the d Richard afterwards, to witz on. the: fame | 
bes” pliner na Fran ee in the 
iſh and ward aforeſaid, was indebted to the faid 
before he became a bankrupt, in other Go 


9 like lawful money, for divers goods, wares, and 


| the faid 


1 by the ſaid. Simon, before he became 
En 7 before that time ſold and delivered to 
hard, and at his ſpecial inftance and 


- requeſt ; and being ſo indebted, he the faid Richard, 
in conſideration thereof, een to wit, on the 


— meruit. afterwards. requeſted: Aud eee, afterwards, 


ſame day and year aforeſaid, at Lon aforeſaid, 
in. the- pariſh and ward aforeſaid, undertook, and 
faithfully promiſed. the ſaid. Sm, before he be- 
came a bankrupt, to pay him the ſaid ſum of m10- 
ney laſt mentioned, when he ſhould be thereto 


ta wit, on the ſame day r aſoreſaĩd, at 
London aforeſaid, in the 3 ward aforeſaid, 

in conſideration that the ſaid Sima before he be- 
came a bankrupt, at the like requeſt of the ſaid 
Richard, had before that time ſold and delivered to 


the ſaid Richard, divers other goods, wares, and 


: merchindizes, he the (aid Richard then and there 
| before he became a bankrupt, to pa 


= e therefore 9 da ou 


:.__ , When he ſhould. be therets afterwards requ 


undertook, and faithfully promiſed the faid Simm 
bim-fo-amch 
erved to have, 
E 
and the ſaid Fohn and Thomas, po rapid. as afore- 
ſaid, aver, that. the ſaid Samana, before be became 


money as he therefore reaſanably 


of the did Richard, other 60l, of Hike lawful ma- 
ney, to wit, at Lenden- aforeſaid, in the pariſ and 


ward aforeſaid, whereof the ſaid Richard afterwards, 


to wit, on the fame day and year. aforeſaid, thare 


had notice: And whereas, the ſaid Richard after- Money laid out, 
ue to wit, on the ſame day n= 


aforeſaid, in the pariſh afore. money had and = 
fag was indebted to the faid Simox, before ha be- wn. 


came a hy hee in other 00, af like lawful mo- 


| ney, for money by the ſaid. Limon, before he became 


a bankrupt, — that time laid out, enpended, 
and paid, ta and for the uſe of the ſaĩd Richard, 
and at his ſpecial inſtanee and e and for other 
money by the ſaid Si man, before beeame a hank» 


rupt, before that time lent and advanced to the aid 


Richara, at his like requeſt : and for other money by 


the ſaid Richard before that time had and received, te 


and for the uſe of the ſaid Simon, before he became a 
bankrupt; and being fo indebted, he the ſaid Richard, 


in conſideration thereof, afterwards, to wit, on the 


fame day and year aforeſaid, at London aforeſaid, 

in the pariſh. and ward aforeſaid, undertoak, and 
then and there faithfully promiſed the ſaid | 
befare he became a bankrupt, to pay him the ſaid 
| laſt mentioned ſum of money, when he ſhauld be 


. . ny 


| thereto afterwards requeſted :, And whereas, 55 


Richard akeerwards, to wit, an the fume & and . 


9 at London aforefaid, in the aud 
ward: aforeſaid, accounted together with the ſaid 


Simon, of and concerning divers other ſums of mo- 


ney before that time due and owing: from: the ſaid 
| Richard to the ſaid Siman, before he became a 


bankrupt, and then being in artear and unpaid; 


and upon that account, the ſaid Richard: was then 
and there found in arrear and indebted to the ſaid 
Simon, before be became a bankrupt, in othur 60. 


of like lawful money; and being fa found in ar- F 
rear and indehted, be the faid Miabaru in confi- 


deration thereof, afterwards, to wit, on the day and 
year aforeſaid, at London aforeſaid, in the ain 
and wand cdl. e 

: I * 
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faithfully promiſed the ſaid 8imon, before he "ER = 
a bankrupt," to pay him the ſaid laſt mentioned 
ſam” of money, when he ſhould be thereto after- 


wards reque ed: Yet the ſaid Richard (although 
often requeſted, Qc.) hath not yet paid the ſaid 
ſeveral ſums of money, or any part thereof, to the 


ſaid Simon, before he became à bankrupt, or to the 


" ſaid: Jobn and Thomas, aſſignees as aforeſaid, ſinee 


the laid Simon became a bankrupt, or to either of 


them; but he to pay the ſame; or any part thereof, 


to the ſaid Simon, before he became a bankrupt, or 


to the ſaid John and Thomas, affignees 5 aforeſaid,” 


ſince the bankruptcy of the ſaid Simon, or to either 
of them, hath hitherto wholly refuſed, and ſtill re- 
fuſes,” to the ſaid ohn and Thomas aflignees as 


aforeſaid, their damage of 100. ; and 8 1 805 


bring their FO" Sc. 1 8 Se: | 


_ dits, Sc. are v 


Nu 44 


. Fr rom ai mament a pats 5 2 
bankrupt, the ods all his goods, debts, cre- 
in the aſſignees, duly choſen 


under the commiſſion, but they cannot declare in 
trover or aſſumpſit, as of their own goodt or debts, © 


1 Burr. 32. 


but muſt declare as afſignees of the bankrupt, and the 


defendant may wage his law, or-plead the ſtatute 


ol limitations, as the caſe may happen to be 8 7 


quire.  Kitchin and others v. Cumpbell. | 
Ae 1 Sid. 171. 1 Lev. 173. mi e a. 
4Þ 112. But for all orgs nach on . ee 


ren own names,” for 2 his 5 the 


bankrupt is to be conſidered but as their __ 


$ Geo, 2. Co 30. 


Evans v. Mann. Gov. Rep. 570. 
- Creditors cannot give a general power to 2 2 
to ꝑroſecute ſuits at their on diſcretion, but 
man be a meeting of creditors upon notice in the 
. w LR of each particular. In Can. 105 : 
9. 1 
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ſuit in e 155 Hall be e 

without the conſent of the major part in value of | 
the creditors, who fhall be at a wn IN purſuant | 
to notice in the Gazette for that pu  purpal | 

In Rig v, Fulmer, it was ai by the court. ( (in Afigace 
an action of aſſumpſit, brought by the plaintiff as —— 
aſſignee, where it was ſtated, that defendant Was 2 miſe to bank 
debted to the bankrupt, and being Jo indebted, be pr 3 
 miſed to pay the bankrupt, and throughout the w le | 
declaration there was no aſſum)/it 70 the Linti 
offignee) ; what reaſon was there to differ this, ft = 2 
the eommon caſe, of an action by an executor, where 
you always declare hn a promiſe to the teſtator, and 
yet the promiſe i is as ſtrongly. 3 to the 2 | 
ecutar, as it is here. to the ailigh e. N. 1 
int i on dem. 1 Str. 6c 1 | = 
lie ſtatutęs veſt in the 577 nn all the prop . The gn rho 
that the bankrupt had at the time of the orime cm- after alignment 
mitted (for the old ſtatutes conſider him as a gri- rock — a 
ry, they 1 mats the fale by the commiſſioners: ee the 
again} all perſons who claim by, from, gr a&of 
E e 1 after the acc of bagkrup tex. ruptcy by ren 
and againſt all: executions, not ſerved and e 8 den. "= 
before the act of — . Cooper . & CY Wes IF 
Chitty and an. I Burr. 

Aſſumpſit lies for Rane had and received, by aden lies 
the whether the money for which: the for - 
Fo FR a fa. "be. Pol. T 4 on he he "he 5 

BY 


91. 13 1 - Geo. 2. c. 30 4 1 de 
4. 39: He No 


— 


hands of a ff on 4 fie , 9 whick the 


others; whoever ** 960% the n 2 were ſold 


ceived the ſame for the z e hes alſignees, in whom lande of the 


the property of thoſe go law was veſted d, ang plaintiff, or of | 
to haye Promiſed to pa the 3 Sr to the aſſignees; 85 Fr: | 
there is 4 ſu oſed p riv 2 contract between the - 14 
— nos it awfully i is, and the perſon . 
ny has got ar received i 55 75 & al. Ag. 
2 4 3 Wil... 30 125 Eu. 395, Lard 
Ray, 1 3 95. | EY, 5 
BY 


bankru 12 s goods is fuppoled i in juſtiee to haue te- paid, on a fieri 7 


| 


\ $ a 
* 2 > 
— Pr way * — I A rr eras HR en greet on Ire or na a” OS 


. * 2 
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„  - Declarations in Aﬀfumpſit. 


Debts paid bens By ſtat. 1 Fac. I, c. 15. No debtor of the bank- 
"2a ore of rupt, ſhall be endangered for the payment of his or 
ene her debt, truly and bona fide made to ſuch bankrupt, 
2 " before ſuch time, as he ſhall under/land or know that 
be was become a bankrupt. „„ 
But otherwiſe, The defendant, who was a bankrupt, paid drafts 
if with know- drawn on him after he new of the ad of bankruptcy, 
| edge. ' be was compelled to pay the amount again to the aſ- 
| ſignees. 2 Term Rep. 113. Vernon v. Hankey, 
vide 479. Foſter v. Allanſſ‚n. | 
Where a bank- = The arreſt was 19 Jan. ats. the plaintiff the now 
rupt was in pri- aſſignee; the bankrupt lay two months in gaol, 
| ms Kt ec which expired 26th March. The 19th Feb. the 
ker employed to Plaintiff 's attorney wrote to defendant (who had 
ſell goods that a been employed by the bankrupt as a broker, to ſell 
commiſſion his effect) not i fl them, as Langman had com- 
. aa mg mitted an act 0 ruptey; and that a commuſſion 
Told before the would ſhortly i ſus againſt him; he ſold before the two 
"7 eas. | 
commiſſion, and months expired, and paid the money over to the 
money paid. bankrupt, This was held as no payment within 
MARS bb che the above ſtatute, as there was notice to him while 
aflignees the aft of bankruptcy was inchoate; and which after- 
woards, being complete, veſted the property in the 
i aſſignees from the firſt arreſt ; and defendant 
was liable for money had and received to their 
. . uſe. King v. Langman and Leith, 2 Term Rep. 
If money on By ſtat. 19 Geo. 2. c. 2. If money on bills, or 
bills paid ARET | ;n the Courſe of buſineſs, is bona fide paid by the 
bankrupt to a fair creditor, tho” after a ſecret act 
| of bankruptcy committed, it ſhall not be liable to 
. be refunded, provided he had no notice, prior to the 
receiving of his debt, that the debtor was inſol- 
BN „ 

Proofs to ſup- The firſt proof is, That the party was a trader (a). 
nenn. 2 The at of bankruptcy (b). 3. Petitioning credi- 
(a) 13 Bis. c 7, 21 Jas. 1. c. 19. 5 Ce. 2. c. 30. 
+. (b) 13 is. c. 7. 1 Fac. 1. c. 15. 34 and 35 H. 8. c. 4. 
ST 2 8 1. c. 19. 5 Geo, c. 30. f. 19. f. 24. 4 Gee. 3. c. 33. 
5 | tors 


— 
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tors debt (c). 4. The iſſuing of the commiſſion (d). 
5. The execution of the affignment from the 
commiſſioners to the aſſignees (e). 6. A property 
in the bankrupt (fy 5 ns Lo 

Two months previous to the act of bankruptcy, After the act of 
the defendant ſold an eſtate to one Patterſon, who bankruptcy 


f e 


paid him for it by a bill of exehange drawn on the „ 


bankrupt, and payable the 7th of February 1785: of property! 
Defendant applied for . 1 es Nh 4 
due to the bankrupt, but was told that it was courſe of trade, 
not then convenient to pay it, but if he would Fine e 
hold the bill, he ſhould be paid intereſt. He did regularly drawn, 
hold it, until 22d May 1785, when he demanded | 
payment, and received the money; the affignees 
brought an action for money had and received, and 
the court ſaid, that it was not a payment made in 3 
the courſe of buſineſs, and ſo he was not protected ? 
by the ſtat. 19 Geo. 2. c. 2. Vernon aſſignee, v. 7 5 
f ll, 2 Term ep. 639. 43 * 1755 9 oe iy TUE p 

Action for money had and received, verdict for Action lies 
plaintiff, with leave to move to ſet it aſide, and againſt 
enter a nonſuĩt on the following caſe. The teſta- of dre ponder 
tor, Gravatt, proved a debt of 4107. Is. 74. under proceedi 
the commiſſion againſt Fax; afterwards a dividend evidence of th i 
of bs. in the pound being declared, and Gravart ge, The af- 
having died in the interval, the plaintiffs, as his ff r 
executors, demanded their ſhare of the dividend, 
123]. O. 1d., which was refuſed. Plea, non q.. 
 ſumpſit, and notice CN. Lord M. ſaid the At niũ prius. 

action was maintainable. That the only way | 
_ to queſtion the proof of the debt taken by the com- | 
miffioners, was by petition to the chancellor; that 
by the ſtatutes, the oath of the party is to be the 
proof of the debt; and a particular penalty is im- 
CEECCCCCCCCC 

d) The producing the commiſſion, under ſeal and petition to 
the chancellor, on which it was granted. | 
(ey The execution by the commiſſioners, by the ſubſcribing 


_ witneſs. 

(f) This includes every thing of which he is the viſible or 
real owner; every thing of which he has the actual poſſeſſion, 
or of which he has. parted with or loſt the poſſeſſion, after an 
a of bankruptcy committed, or in contemplation of it. 


* 
LEG. 


poſed for {wearing to a falſe debt (a): And 
That as the commiſſioners have a power of ſetting, 
off mutual debts by 3 Geo. 2. c. 30. J Ba., the 
ſum proved, mit be taken. to be the balance due; but 
if it ſhould happen that only one fide of the account 
appeared before the commiiſioners, or that any ar- 
tiole was omitted on either ſide; on application to 
© the great ſcal, the account would be again opened, 
and referred to the commiſſioners, or, in caſe of 
difficulty, to the maſter. The court took time to 
conſider,” and Lord M. delivered the opinion of the 
court, | I allowed the plaintiff to recover their 
ſhare of the dividend againſt the aſſignees, as y 
| Poſitively and expreſsly paid into the hands of the afſig- 
nees for their e Ie are all of opinion, that the 
direction was right, that the action was maintain- 
able, and that after a debt is liquidated before the 
commiſfioners, it cannot be again litigated, but by 
an application to the great ſeal. Rule diſch. Brown 
| and an. execut. v. Buller, affig. Doug). .407. — 
Declaration for London, to wit. John Denn complains of Ri- 
freight. ' chard Fenn, being in the cuſtody of the marſhal 
| af the marſhalſea, of our lord the now king, be- 
ER”, fore the king himſelf, For that whereas, the ſaid 
Richard on the 20th dayof hee, in the-year of 
our 1 1794, to wit, at Landon aforeſaid, in 
tze pariſh of Sr. Mary li- Beus in the ward of 
Geöbeqp, was indebted to the ſaid John in Gol. of 
lawful money of Great Britain, for certain freight 
before that time, and then due and payable from 
the ſaid Richard to the ſaid John, upon and for the 
carriage and conveyance of divers goods, wares, 
and ee the ſaid Niabard before that 
time carried and conyeyed in a certain ſhip or vel- 
ſe] of the ſaid Jobn, from London aforeſaid to Li- 
wverpool, and there, to wit, at ave aforelaid, 
delivered to (b) the ſaid Richard, and at his ſpecial 
inſtance and requeſt; and being ſo indebted, he the 


() 3G 2 e 3 1. 29. 
Ib) An ixdebitatus 


Declarations in Affumptlt. 
ſaid Richard, in conſideration. thereof, afterwards, 
to wit, on the ſame day and year aforeſaid, at 
London aforeſaid, in the pariſh and ward aforeſaid, 
. undertook, and then and there faithfully promiſed 
the ſaid John, to pay him the (aid ſum of money, 
when he ſhould be thereto afterwards mp : 


And whereas, afterwards, to wit, on the ſame day 
and year aforeſaid, at London aforeſaid, in the pa- 
_ riſh and ward aforeſaid, in conſideration that the 


ſaid Richard, at the like requeſt of the ſaid John, 
had before that time carried and conveyed, divers 
other goods, wares, and merchandiſes, in a certain 
other ſhip or veſſel, af him the ſaid Richard, from 
Londen aforeſaid to Liverpool aforeſaid, and there, 
to wit, at Liverpool aforeſaid, delivered to the ſaid Ri- 
chard, he the ſaid Richard then and there undertook, 
and faithfully promiſed the ſaid Jahn, to pay, him fo 
much money as he therefore reaſonably deſerved to 
have, when he the faid Richard ſhould be thereto af- 
terwards requeſted ; and the ſaid John avers, that he 
therefore reaſonably deſerved to have of the ſaid 
Richard, other 60l. of like lawful money, to wit, 


at London aforeſaid, in the pariſh and ward aſore- 


ſaid, whereof the ſaid Richard, afterwards to wit, 
on the ſame day and year aforeſaid, there had no- 
tiee: Add a caumt for money laid aut, and the common 
concluſion. N. B. I have ſeen declarations of this 


ſort, with the addition of two counts for work and 


labour by the plaintiff and his ſervants, money laid 
out, and an account ſtated. With great ſubmiſſion, 
I dp not fee the neceflity for the | two counts for 
work and labour, unleſs to lengthen the declaration, 
as the plaintiff cannot fail necavering, on his 


meruit, the accuſtomed prices. If there has been 


an account ſtated, then an igſimu computeſſet is 
neceſſary to be added. e 
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Mida, to wit. John Denn complains of Another decla- 
Richard Henn, being in the ouſtody of the marſhal ration for 


of the marſhalſea, of our lord the now king, before 
the king himſelf; For that whereas the ſaid Richard, 


on the 20th day of Oclober, in the year of our Lord Landen. 
| „ — | 1794, 


freight of goods 
brought from 
Maryland to 
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17904, to wit, at London aforeſaid; in the pariſh of 


St. Mary-le-Bow, in the ward of Cheap, was in- 


debted to the ſaid John in 100). of lawful money 


of Great Britain, tor the freight of divers goods, 


_ wares, and merchandiſes of the ſaid Richard, by 


the ſaid John, at the ſpecial inftance and requeſt of 


the ſaid Richard, before that time carried, imported, 
and brought, in a (a) certain ſhip or veſſel of the 


 » ſaid John, called the Sally, and whereof the ſaid 
John was owner, from parts beyond the ſeas, to 


wit, from Maryland in America, to the port of Lon- 
don, to wit, at We/tminſter aforeſaid ; and being fo 
indebted, he the ſaid Richard, in conſideration 
thereof, afterwards to wit, on the fame day and 
Fear aforeſaid, at e 14 aforeſaid, undertook, 
and then and there faithfully promiſed the faid 
John, to pay him the ſaid ſum of money, when 


Quantum mervit, hæ ſhould be thereto afterwards requeſted : And 


whereas, afterwards to wit, on the ſame day and 
year aforeſaid, at Vg 2 aforeſaid, in conſi- 
deration that the ſaid John, at the like requeſt of 
the ſaid Richard, had, before that time, carried, 
imported, and brought, divers other goods, wares, 
and merchandiſes, of the ſaid Richard, and for the 
ſaid Richard, in (b) a certain other ſhip or veſſel of 


ſaid John was owner, from parts beyond the ſeas, 
to wit, from Maryland in America aforeſaid, to the 
port of London aforeſaid, to wit, at Meſiminſtor 


aforeſaid, he the ſaid Richard then and there under- 


took, and faithfully promiſed the / ſaid Jahn, to 
pay him ſo much money, as he therefore reaſon- 
avly 


* 


© the faid John, called the Sally, and whereof the 


deſerved to have, wien he the ſaid Richard 
ſhould be thereto afterwards requeſted; and the 


ſaid Jahn avers, that he therefore reaſonably de- 


2 to have of the ſaid Richard: other 100. of 


like lawful money, to wit, at /}e/ftmin/ter afore- 
aid, Whereof the ſaid Richard afterwards to wit, 


00) If more than one ſhip ſay, in divers ſhips or veſſels. 
ih Ip divers ſhips and veſſels, © 


on 
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on the ſame day and year aforeſaid, there had 


notice. Add a count for money laid out, and a com- 


mon concluſſon. 
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Fraigbt, or freight, in navigation and commerce, Freight, what, 


the hire of a ſhip or veſſel, or of a part of it, 


for the conveyance and carriage of goods from one 
port or place to another, or the ſum agreed on be- 
tween the owner and the merchant for the hire 
and uſe of a veſſel (a). This is uſually agreed on 
at the rate of ſo much for the voyage, or by the 
month, or per ton, and muſt be paid in preference 
to all other debts, for whoſe payment the goods 


ſtand engaged; and as theſe are reſponſible to the 


ſhip for her hire, ſo is the ſhip to the owner of the 
goods, in caſe of damage or waſte thro* any defect 
of the veſſel, or ſailors. Beawes Lex Mercat. 
I 3 (abs if ; 


party. Ma. 97. And if the contract be by char- 
ter party, the action is to be brought on the cove- 


nant.- 3 Lev. 41. But, for freight without this con- 


tract, aſſumpſit lies. 5e £/ ne Th 2 uM 
The principal laws and rules relating to freight- 


ing are, that if a whole veſſel be hired, and the 


merchant or perſon who hires it, do not give its full 
load or burthen, then the maſter of the veſſel can- 
not, without his confent, take in any other goods, 
without accounting to him for freight. . 


That tho? the merchant do not load the full 


quantity of goods, agreed on, yet he ſhall pay the 
whole freight, and'if he load more, he ſhall pay 
for the excels e 


(a) The word is formed of the French, fret, ſignifying the 
ſame ching; or from fret of fretum, an arm of the ſea ; tho' 
others chooſe to derive it from the German, fracht, or the 


Flemiſb, vracht; ſignifying carriage, 


. 


No ſhip ought to be freighted without a charter- Law and rules 
of freighting. 


* 


2% Deierlarations in Atumpllt. 


If a time be appointed by charter-party, and 
either the ſhip be not ready to take in, or the mer- 
chant to put on board, the parties are at hberty, 
with remedy by action, for the detriment, 
Ik part be on board, and ſome misfortune pre- 
vent the merchant's ſending the whole in time, the 
maſter may contract with another, and have freight, 
as damage for the time they were on board longer 
than limited. On the other hand, if the veſſel is 
not ready, the merchant may ſhip the remainder 
of his goods aboard another, and recover damages 
againſt the firſt maſter or owners for the reſt. Go. 
Car. 383. 3 Lev. 283. TL e e z 
If a thip be freighted out and in (or out and 
home), there is no freight due till the whole voyage 
is performed; if therefore the {ſhip periſh coming 
home, the whole freight is loſt. Brownl, Par. 2, 

Bright v. Cowper. | naw au oth 
Shipwreck. The maſter ſhall take no freight for any goods 
loſt by ſhipwreck, plundered by pirates, or taken 
by the enemy, unleſs the ſhip and goods be re- 
"deemed; in which caſe, he ſhall be paid his freight 
to the place where he was taken, upon contributing 
5 e,, . ui ain 

If ſaved. The maſter ſhall be paid bis freight for the goods 
ſaved from ſhipwreck; and in caſe he eannot get a 
veſſel to carry them, unto the place where they were 
bound, be ſhall be paid in proportion to the part of 

the voyage already gone. bn 

8 As ſhips deſerve wages like a labourer, the ac- 
conſtrued fa- tions touching the ſame are, in the eye of the law, 
| vourably for generally conſtrued favourably for the ſhip and 
ſhipsnd. owners. owners; and therefore, if four parts in five, make 
9 — up their accounts with the freighters, and receive 
their 1 yet the fifth man, may ſue ſingly 
by himſelf, without joining with the reſt, and this 

as well by the common 3 as the law marine. 
Keb. 444. Stanley v. Aylis. Per Hale. 
Mortgage; Aſter mortgage of a ſhip, the 1 
maintain an action of affimpſit for the freight. 
| | | or 


For till the mortgagee takes poſſeſſion, the mores 
gagor is owner. to all the world: he bears the ex- 


pences, and he is to reap the profits. Lord A. 


Chinnery. v. Blackburn, cited in 1 H. Black. Rep. 
1 - 


os | | Tn 5 
The captain has a right to retain the goods ſhip- Captain a right 


ped on board his veſſel, till he is paid his freight; to retain goods 
if he parts with tbe poſſeſſion of them, he muſt ſhipped, till 


then reſort to his contract. In the caſe of goods . 
conſigned, the conſignee is the perſon liable to the 


freight, not the perfon to whom he ſells them; 


that would be to advance the price on him, as he 


muſt be fuppoſed to. buy them at a certain price 
independent of all charges, unleſs ſuch charges are 


made part of the bargain. A right of action can- 


not be transferred from the perſon liable to ano- 


ther, by ſuch perſon's own act. He therefore who 


is firſt liable, muſt remain ſo. Artaza v. Smalipizce. 
Lord Kenyon. Trim. 33 Geo. 3. . 


4 


| London, 72 | Richard Fenn, late of London, yeo- For demurrage 
man, was attached to anſwer John Denn, in a plea of a lighter. 


of treſpaſs on the caſe, and whereupon the ſaid 
John, by J. K. his attorney, complains ; For that 
whereas, the ſaid Richard, on the 20th day of Oc- 
tober, in the year of our Lord 1794, to wit, at Lon- 


don aforeſaid, in the pariſh of Sz. Mary le Bow, in 
the ward of Cheap, was indebted to tne ſaid Fohn 


in 100. of lawful money of Great Britaia, for the 

 demurrage of a certain veflel called alighter, of 

the faid John, by him tire ſaid Richard before that 

time retained and kept, with divers goods, wares, 
and merchandiſes, on board thereof, on demur 


for a long time before then elapſed, and at the 


ſpecial inſtance and requeſt of the ſaid Richard; 
and being fo indebted, he the ſaid Richard, in 
conſideration thereof, afterwards to wit, on the 
ſame day and year aforeſaid, at London aforeſaid, 
in the pariſh and ward aforeſaid, undertook, and 
then and there fatthfully promiſed the ſaid John, 
to pay him the ſaid luſt· mentioned ſum of money, 


when he ſhould be thereto afterwards requeſted: 
85 ; ; And 


- 
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Qu meruit. Aud whereas, afterwards to wit, on the ſame day. 
and year aforeſaid, at London aforeſaid, in the pa- 
riſh and ward aforeſaid, in conſideration that the 
ſaid John, at the like requeſt of the ſaid Richard, 
had, before that time, ſuffered and permitted the 
ſaid Richard to retain and keep, and that he the ſaid 
Richard had accordingly retained and kept, a cer- 

tain other veſſel of the ſaid John, called a lighter, 
with certain other goods, wares, and merchandiſes 
on board thereof, on demurrage, for a long time- 
before then elapſed, he the faid Richard then and 
there undertook, and faithfully promiſed the ſaid 
John, to pay him ſo much money, as he therefore 
reaſonably deſerved to have, when he ſhould be 
thereto afterwards requeſted; and the ſaid John 
avers, that he therefore reaſonably deſerved to have 
of the ſaid Richard other 1001. of like lawful mo- 
. ney, to wit, at London aforeſaid, in the pariſh and 
ward aforeſaid; whereof the ſaid Richard, after- 
wards, .to wit, on the ſame day and year aforeſaid, 
there had notice. Add a count for money paid, 
and common concluſion. e + 


Notes. 
Demorrage, Demorrage, or demurrage, is an allowance made 
what. to the maſter of a ſhip by his freighters, for ſtay- 


ing longer in a place than the time firſt appointed 

for his departure, or his ſtay. at the delivering 

ports; and is generally inſerted in the charter- 

party to be paid. daily as it becomes due; the days 

are always limited, ſo that on the expiration there- 

of, and proteſts duly made, the maſter is at liberty 

to proceed. The price is regulated by the burthen 

of the ſhip. Jah * | 5 _ 6 

hacks London, to wit. John Denn complains of Rich- 
= goods ak ard Fenn, being in the cuſtody of the marſhal of 
ed, and landed the marſhalſea, of our lord the now king, before 
en e ma the king himſelf; For that whereas, the ſaid Richard, 
— on the gth day of April, in the year of our Lord 
| 17945 
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1794, to wit, at London aforeſaid, in the pariſh of 
St. Mary-le-Bow, in the ward of Cheap, was in- 
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debted to the ſaid Richard in 504. of lawful money 


of Great Britain, for the wharfage of divers goods, 
wares, and merchandiſes of the ſaid Richard before 
then wharfed and landed, out of certain ſhips, 
boats, and other veſſels, into and upon à certain 


wharf of the ſaid Jobn, and at the ſpecial inſtance = 


of the ſaid Richard, he the ſaid · Richard, in conſi- 
deration thereof, afterwards, to wit, on the ſame 
day and year aforeſaid, at London aforeſaid, in the 

ariſh and ward aforeſaid, undertook, and then and 
there faithfully promiſed the ſaid Jahn, to pay him 


the ſaid ſum of money, when he ſhould be thereto 


4 


afterwards requeſted: And whereas, afterwards, to 


Quantum meruit. 


wit, on the ſame day and year aforeſaid, at London 


aforeſaid, in the pariſh and ward aforeſaid, in con- 
ſideration that the ſaid John, at the like requeſt of 
the ſaid Richard, had, before that time, wharfed 
and landed, divers other goods, wares, and mer- 
chandiſes, of the ſaid Richard, from and out of 
certain other ſhips, boats, and veſſels, upon a cer- 
tain other wharf of the ſaid John, he the ſaid 
Richard then and there undertook, and faithfully 


promiſed the ſaid Jahn, to pay him ſo much mo- 


- 


ney as he therefore reaſonably deſerved to have, 


when he the ſaid Richard ſhould be thereto after- 
wards requeſted; and the ſaid Fohn avers, that he 
therefore reaſonably deſerved to have of the ſaid 


Richard, other 50. of like lawful money, to wit, 


at London aforeſaid, in the pariſh and-ward afore- 


faid, whereof the ſaid Richard afterwards to wit, 
on the ſame day and year aforeſaid, there had no- 
tice. Add two counts for work and labour by the 
plaintiff and his ſervants, money laid out, and the 
common concluſion. | 


Middleſex, to wit. Fohn Denn complains of For the whar- 
Richard Fenn, being in the cuſtody of the marſha] fage of goode 


of the marſhalſea, of our lord the now king, before 


wharfed, and 
put on beard 


the king himſelf ; For that whereas the ſaid Richard, defendant's 
on the 10th day of April, in the year of our Lord veſſel. 
| 179 þp 
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' 1794, to wit, at Weſtminſler in the county afbre- 


ſad, was indebted to the faid John in 507. of lawful 


money of Great Britain, for the wharfage, howſing, 
landing, n of divers goods, wares, and 
0 


merchandiſes, before then loaded and put, from and 


off the wharf of the ſaid John, on board a certam 


ſhip or veſſel of the faid Richard, and at his ſpecial 


-inftance and requeſt ; and being fo indebted, he the 
aid Richard, in conſideration thereof, afterwards, to 


wit, on the ſame day and year aforeſaid, at es. 


minſler aforeſaid, undertook, and faithfully promifed 
the ſaid John, to pay him the ſaid ſum of _—_ 


DBrantom meruit. 


when he {ſhould be thereto afterwards reque 

Aud whereas, afterwards, to wit, on the fame day 
and year aforeſaid, at Y?/minfter aforeſaid, in con- 
ſideration that the ſaid John, at the like requeſt of 
the ſaid Richard, had before that time 'wharfed, 
landed, houfed, and weighed, divers other goods, 
wares, and mcrechandife*, before then loaded and 
put, from and off the faid wharf of the ſaid John, 


on board a certain other ſhip or veſſel of the aid 


Richard, he the ſaid Richurũ then and there under- 


ook, and faithfully promiſed the ſaid John, to pay 
him ſo much as he therefore reaſonably de to 


have, when he the ſaid Richard ſhould be thereto 


afterwards requeſted; and the ſaid Fohn avers, 


that he therefore reaſonably deferved to have of 
the ſaid Richard, other 50l. of like Jawful money, 
to wit at Weſtminſter aforefaid, whereof the ſaid 
Nit hurd afterwards to wit, on the ſame day and 
vear aforeſaid, there had notice. Add two counts 
tor work done by the plairftiff and his ſervants, 


money laid out, and common concluſion. 


i 12 Sk , ; 2 
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Notes. 


— a builling raifed.on the Bhors for the 


' convenience of landing or diſcharging 4 veſſel by 
_. means of cranes, tackle, capſterns, &c. The fee 


paid for the landing of goods, or for ſhipping them 


off, 


off, is called wharfage, and the perſon who has the. 
overſight or direction of the-wharf, receives whar-. 


fage, and is called wharfinger. Tho' the king had 4 . 148. 


miniſhed, by fraudulent landings. This occaſion- 


_— 


a power of granting the franchiſe of havens and Mad. Ei. E-. 


ports, yet he had not the power of reſumption, or 530. 
of narrowing and confining their limits, when once 
eftabliſhed ;- but any perſon had a right. 


* 


The rates for wharfage and cranage of goods, Rates. 
are to be ſettled by the king in council, a table of 
which is to be hung up at ever of the wharfs; 
and if more is demanded, or if the ſhip be flopped, 
the penalty. is 104 to be recovered with full coſts, 


7 I 


| 22 Car. 2. Co 2. % 21. 


Formerly any perſon had a right to load or dif- The crown ena- 


charge his merchandiſe. in any part of the haven, bled to aſcertain 


whereby the revenue was much impaired. and di- n.. 
ed the ſtatutes of 1 Elia. c. II. and 134 14 Car. 

2 is A Mo which enables the crown, by com- 

miſſion, to > the limits of all ports, and to 

aſign proper wharfs and quays in each part, far 

the Br et landing and holding of merchandiſe. . 

A wharfinger has a lien on goods brought to his Lies. 


a wharf, for the balance of a general account, Liens 


are either by the common law, uſage or agreement. 
Liens by common law, were given where a party 


Vas obliged by law to receive goods, &c. in whi 


caſe, as the law impoſed tbe burden, it alſo gave 
the power of retaining, for his indemnity; and a 
lien from uſage is matter of evidence. Nader v. 
Mangley Hil. 34 Ges. 3. ec ; | 
Special 72 far wharfage and cranage, Wharfingers in 
brought by plaintiffs as whartingers, who were the Lenddn, are nor 
ors of Broates wharf, London, againſt the ned to 
defendants, who were the conlignees of 2 loading yood unladen 
of malt, Which was brought in a weſt- country into lighters 
barge ; which barge, was faſtened and lay at ont of barges | 
Brake's wharf, and unlogded a fu part of the fas en rag | 
cargo upon the faid wharf, and whillt ſhe lay faſten- 
cd, che other part of the cargo was taken gut, and 
put an board lighters, and zaver landed on;the b 
| wharf, 
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wharf. This queſtion was, Whethet the defends 
ants were liable to pay for ſuch part of the cargo 
as. was put on board the lighters, and never landed 
on the wharf,: according to the rates mentioned in 
an order of council, dated iſt March, 1764, made 
in purſuance of ſtat. 22 Car. 2. c. II. ect. 21. by 


which malt is rated at 64. per ſcore ? Lord Man/- 
field. A duty for whartage and cranage cannot be 


due, where the party has not bad the uſe of the 


' Wharfage and wharf, or the crane. I barfage is due for landing 


Cranage. 


on the wharfs, and cranage for the aſſiſtance of the 


crane. Anchorage or maorage, are very different 


things. If any injury has been done by lying be- 
fore the wharf, or by faſtening the veſſel to it 


without right, or in any other way whatſoever, the 


plaintiffs may have their remedy in another way, 
but not under this act. Me are all of opinion, that 
the plaintiffs are not entitled to recover the wharf- 


age or cranage duty, for ſuch part of the goods as 


were not unloaded upon their wharf. Nonſuit enter- 
ed. Lord M. further ſaid, if a veſſel ſhould co- 
lourably come, and lie before the wharf, or moor, 
or faſten to it, without intention of loading or un- 
loading upon it, or if it ſtays there longer than the 


a permits, which expreſs}y prohibits the ſtaying 
longer (without the conſent and permiſſion of the 


wharfingers) than is neceſſary to load and unload; 
and this colourable coming thither, with an unfair 
intention, muſt depend upon circumſtances, and is 
a matter -of fact to be tried by a jury; an action 
upon the caſe will lie for it, and a jury will conſi- 


der it in damages. Stephen and an. v. Cftor and 


an. 3 Burr. 1408. 


For the moor- London, to wit. Richard Fenn, late of Londen, 


yeoman, was attached to apſwer John Denn, in a 
plea of treſpaſs on the cafe, and whereupon the 
ſaid John, by FJ. C. his attorney, complains, For 


_ that whereas, the ſaid Richard, on the 20th day of 
October, in the year of our Lord 1794, to wit, at 


London aforeſaid, in the pariſh of St. Mary- l.-Botu, 
in the ward of Cheap, was indebted 2 
"7M * N | hn, 


— 
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John, in 60l. of lawful money of Great Britain, 
for the mooring and faſtening of a certain ſhip or 
. veſſel of the faid Richard, (a) (called the Funo), to (a) Net neceſſu- 
a certain chain of the ſaid John, lying and being ry. | 
in the river Thames, before then, and for a long | 

ace of time (b) (to wit, for the ſpace of 20 days), (b) Net necefla 

_ then elapſed, e ae re 2 — an 
ſaid Richard, to the ſaid chain of the ſaid Fohn, 
and by bis permiſſion and ſufferance, at the ſpecial . 
inſtance and requeſt of the ſaid Richard; and being 
. ſo indebted, he the ſaid Richard, in conſideration 
thereof, afterwards to wit, on the ſame day and 
year aforeſaid, at London aforcſaid, in the pariſh 
and ward aforeſaid, undertook, and then and there 
faithfully promiſed the ſaid John to pay him the 
ſaid ſum of money, when he ſhould be thereto 
afterwards requeſted : And whereas, afterwards to Quantum meruit. 
wit, on the ſame day and year aforeſaid, at London 
aforeſaid, in the pariſh and ward aforeſaid, in 
conſideration that the ſaid John, at the like requeſt 
of the ſaid Richard, had before that time ſuffered 
and permitted he ſaid 185 to _ and faſten, a 
certain other ſhip or veſſel (e) (e the Juno), to ;.\ 
a certain other A of wel Gabe dl wry. in = mY "_— 
the river Thames aforeſaid, to wit, at London afore- 
faid, in the pariſh and ward aforeſaid; and that the 
ſaid Richard, by virtue of ſuch permiſſion and ſuffer- Þ 
ance, had before then moored and faſtened the ſaid | , 
ſhip or veſſel w the ſaid * wo for a long ; 
ſpace of time, (d) (to wit, for the og other 20 (4) Net ange- 
78 then elapſed, he, dbe d Richard, then and ow 85 | 
there undertook, and faithfully promiſed the ſaid 
Jobn, to pay him fo much money as he therefore 
reaſonably Jelerved to have, when he the ſaid 


Richard ſhould be thereto afterwards requeſted; 
and the ſaid John avers, that he therefore reaſon- 
ably deſerved. to have of the ſaid Richard other 
gol. of like lawful money, to wit, at London afore- 
ſaid, in the pariſh and ward aforeſaid, whereof: the 
4 afterwards, to wit, on the ſame day 
es and 


laid Richar 


= 8 


! , 
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Notes. 


Aerie, what, - "Maſs" is the art of celine * ſoaring 


in a particular ſtation by chains or cables, which | 
are either Praſtened to the. Jjacent ſhore, or to an- 
chors in the bottom 


The mayor of London; for the time being, hath 
the conſervation and rule of the water and river of 
the Thames; and the iſſues, breaches, and lands 
overflown, from the e. of Staines, unto the 

| water of Tendall and lay. Stat. 4 H. + 3 
| c. 15. | 
27 H.8. c.18, In the river Thames, there are ſeveral piles or 5 
| poſts forced in the river, for the purpoſe of moor- 
ing of craft and veſſels. The committee of 'navi- 
| gation grant leave to perſons to drive theſe piles in 
ef river, for which they pay an acknowledgment 
8 the chamber of the city of Londm: and they 
e frequently let to bargemaſters, and owners of 
a to faſten their barges to, at a certain rent. 
I am informed Sir Peter Burrell has a claim, un- 
der a grant of the erown, for the mooring of 
ſhips and veſſels in ſome part of the river, below 
| bridge; there is alſo a fee taken of thips for the 
| pool of the haven, where they eaſt n to the 
1 | king's officer, by a patent, 
1 London, to wit. Richard Fenn, late of 
ter. . P. r was attached to anſwer John Denn, ia ; 
= Agr wp" on the cafe; and whereupon' the 
ay) obs, by J. X. his attorney, complains, For 
that whereas the ſaid Richard, on the 20th day of 
| 185 Auguſt, in the year of our Lord 1794, to wit, at 
3 ' London aforeſaid, in the parifh and ward aforeſaid, 
| Vas indebted to the faid John, in gol. of Jawful 
1 ua, of Great Britain, for the carriage of di- 
_ , gh none rg: wares, and e by 54 


n, 


"certain barges, boats, and other veſlels of ſaid 


Pe, ſor the faid Richard, and at his ſpecial in- 
nee and requeſt; and being ſo indebted, he the 
ſaid -Richard, in conſideration thereof, afterwards | 
to wit, on the ſame day and year aforeſaid, at Len- 


dom aforeſaid," in the pariſh and ward aforeſaid, un- 
dertook, and faithfully promiſed the ſaid Fohn, to 
pay him the ſaid ſum of money, when he ſhouly 
be thereto afterwards -requeſted : And. where, 
afterwards to wit, on the ſame day and year afap 
faid, at London aforeſaid,” in the 


aforeſaid, in conſideration that the ſaid Ong at bh | 


like requeſt of the ſaid Richard, had before that 
time carried and conveyed, divers other 
wares, and merchandiſes of the ſaid Richgya 
for the ſaid Richard, in certain other bat 
and other: veſſels of the ſaid Jahn, for t 


and 
„ boats, 
4:7) Ri- 


chbard, he the ſaid Richard then 2500 ere under- 


took, and-faithfully promiſed the ſaid John, to pay 
him ſo much money as he therefore reaſonably 


deſerved to have, when he the faid Richard ſhould . 
_ thereto - afterwards requeſted ; and the ſaid 
. John avers, that he therefore reaſo deſerved 


to he, the ſaid Richard other 501, of like law- 
ful money, to wit, at Londen aforefaid,. in the pa- 


rin and ward aforeſaid,” whereof the faid Richard, | 
_ afterwards to wit, on the fame day and year afore- 

| faid, there had notice. Some pleaders add two 
counts for work and labour by plaintiff and his ſer- 


. vants, but I do not ee the neceffity for them, eſpe- 


.  Cially as there are ſtated prices fixed for the car- 


riage of goods from and to different pers ; but 
add a count wy paid, (an inſimu 


if neceſſary, J and the common concluſion.” 
ä London, to wit. John Drun complains of Ri 8 

chard Fenn, being in the cuſtody of the marſhal of Ie 
of the warſhalſea, of our lord the now king, be- on 
fore the king himſelf, For that tohereas, the faid 
Richard, on the 20th day of 3 in the * 
10 our Lord 1794, to * 


aforeſaid, 
'the 


ve bee der dg jad, rp codive in 


1 


oods, 


computaſſet, | 


the pariſh of 92 Mary-le-Bow in ay 3 of 
Cheap, was indebted. to the ſaid Jahn in Sol. of 
lawful money of Great Britain, for. the carria ge of 
divers goods, wares, and merchandiſes of Hg faid 
Richard, by the ſaid John before that. time carried 
and conveyed i in certain Wagons, carts, and other 
. -carriages of the ſaid John, rom Huntingdon, in the 
perl of e to London aforetaid, d, at the 
inſtance and requeſt of the ſaid Richard; 
251 being ſc indebted, he the ſaid Richard, in con- 
ſideration therepf, afterwards to wit, on the ſame 
day and year aforeſaid, at London aforeſaid, in the 
pariſh and ward aforeſaid. undertook, and faith- 
fully promiſed the ſaid John, to pay 3 the ſaid 
ſum of mone „ben. he ſhould be thereto. after- 
Quantum meruil. wards requeſted : And whereas, afterwards to wit, 
on the ſame day and year aforeſaid, at London afore- 
faid, in the pariſh and ward aforeſaid, in conſi- 
/deration that the ſaid John, at the like requeſt of 
the ſaid Richard, had before that time carried and 
. conveyed, divers other goods, wares, and merchan- 
diſes of the ſaid Richard, and for the faid Richard, 
in certain other waggons, Carts, and other car- 
es of the ſaid John, from Huntingdon afore- 
0 cop to London kr | he the ſaid Richard then 
wt there undertook, and faithfully promiſed the 
ſaid Jobn, to pay him ſo much money as he there- 
fore reaſonably deſerved to have, when he the ſaid 
Richard ſhould be thereto afterwards requeſted; and 
the ſaid John avers, that he eee reaſonably 
deſerved to have of the ſaid Richard other 50/. of 

like lawful money, to wit, at London aforeſaid, in 
the pariſh and ward aforeſaid, whereof the ſaid Ri 
| Card afterwards, to wit, on the ſame day and year 
1 5 aforeſaid, there had notice. Special pleaders uſu- 
| | . ally add two counts for work and labour generally, 
1 which, I think, unneceſſary. Add a count for 
money laid out, (an igſimul computaſſet, if ie 

- and common concluſion, 

All perſons carrying goods for has come under 
the W of e en, and if Zr 


4 
29 


Declarations in Afſumpftt 


refuſe to carry goods, having convenience, an 
action will lie againſt them. 2 Show. 327. And 


all carriers are bound to deliver goods, to the perſunn 


to whom. directed. Alleyn, 93. Owen, 57. If 


money or goods be delivered to a common carrier, 
he is under a contract in law, to pay or carry 
them to the pra appointed. 12 Mad. 482. 

If goods be given to a waggoner on the road, 
and ready to be received on the w | 
in this caſe Eyre, -_ Js held, x «Ja being 10 


entry made of them in the books, nor warehouſe- 


room occupied, that the defendant was not liable 


to more than the bare carriage. Lambert v. Robin- 


ſon, Hil. 33 Geo. 3. 
Bedfordſhire, to 


» 


Richard Fenn, being in the cuſtody of the marſhal 2 
of the marſhalſea, of our lord the now king, before 9 


the king himſelf, For that whereas the ſaid Richard, 


on the 10th day of September, inthe yeur of our Lord 
the ſaid county, was 
indebted to the ſaid John in 50/. of lawful money 
of Great Britain, for meat, drink, waſhing, lodg= 


1794, to wit, at Bedford, in the 


ing, and other neceſſaries, by the ſaid Fobn "1 
that time found and provided for the ſaid. Richard, 
at his ſpecial inſtance and requeſt ; and being ſo in- 
debted, he the ſaid Richard, in conſideration there- 
of, afterwards to wit, on the ſame day and year 


aforeſaid, at Bedford aforeſaid, undertook, and then 


and there faithfully promiſed the ſaid John, to pay 
him the ſaid ſum; of money, when he ſhould be 


thereto afterwards requeſted : Aud whereas,  afters Pant meruit. 


wards, to wit, on the ſame day and year aforeſaid, 
at Bedford aforeſaid, in conſideration that the faid 
Joon, at the like requeſt of the ſaid Richard, had 


efore that time found and provided for the ſaid 


Richard other meat, drink, waſhing, lodging, and 


other neceſſaries, he the faid Richard then and. 


there undertook, and faithfully promiſed the ſaid 
John, to pay him ſo much money as he therefore 
reaſonably: deſerved to have, when he the ſaid Ri- 
card (hould be thereto afterwards requeſted ; and 


Sz 
Pp 
# 


oner's arrival, 


it; Jabs Den complains of For gear. 


* 


| 
1 
| 
{| 
| 
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the ſaid Johm avers, that be therefore reaſorably 
deſerved do have of the ſaid Richard other 50l. of 
like lawful money, to wit, at Bedford aforeſaid, 
rhereof the faid Rrohbard after wards to wit, on 
the ſame day and year aforeſaid, there had notice. 
Aud a cbunt for money laid out, (and an mfimul 
<0 „if the account has been ftated and 
ſettled, ) with eommon concluſioo n.. 
Aſſumpſit, that Aſſumpſit, for that in conſideration he had found 
he had found che defendant ſuffcient meat for divers months laft 
corey nga pe, he promiſed to pay him as much as he de- 
months, held ferved. In arreſt of judgment, it was faid, the 
good. declaration was ſhort and uncertain as to the time 
and number of months; but adjudged, that the un- 
_ certainty as to the time, can do no more hurt, than 

the uncertainty as to the things, which has often 
deen adjudged not to vitiate, and that it is ſuffi- 
cient to aver how much he deſerved, Salk 557. 

pl. 1. Snow v. Firebraſe, 12 Mad. 43% . 
For board and Eſſer, to wit. Richard Fenn, late of Chelmsford, 
bor ee geen. in the ſaid county, yeoman, was attached to an- 
dant's fon, ir ſwer John Denn, in a plea of treſpaſs on the caſe ; 
C.P. and whereupon the ſaid John, by J. B. his at- 
| ney, complains, For that whereas, the ſaid Ri- 
2 on the roth day of September, in the year of 
our Lord 1794, to wit, at Chelmsford, in the ſaid 
county, was indebted to the faid Fohn in 50l. of 
* lawfuſ money of Great Britain, for meat, drink, 
.. waſhing, lodging, and other neceflaries, by the ſaid 
John before that time found and provided for one 
_ _ Thomas Fenn, the infant ſon of the faid Richard, at 
the ſpecial inſtance and requeſt of the ſaid Richard; 
and being ſo indebted, he the ſaid Richard, in 
conſideration thereof; afterwards, to wit, on the 
ſame day and year © aforeſaid, at Chelmsford 
aforeſaid, undertook, and ry promiſed the 
ſaid John, to pay him the faid ſum of money, 
* when tie ſhbuld be thEreunto afterwards requeſted : 


| Quantum meruit, Ard whereas, afterwards to wit, on the ſame day 


and year aforeſaid, at Chelmsford- aforeſaid, in con- 
ſideration that the faid John, at the like requeſt 2 
* . bs — : 1 85 e 


] 4 
* 


provided for the ſaid Thomas Frmm the infant fon of 
the ſaid Richard, other meat, -drink,*watfhin 5 lodg- | 


ing, and other neceſfaries, he te fai Rich: 


the faid John, to pay him ſo much money as he 
therefore reaſonably deſerved to have, When he 
ſhould be thereto afterwards, requeſted; and the 


ſaid John avers, that he therefore reaſonably. de- 
ſerved to have of the faid Richard other $04. 10 
like lawful money, to wit, at Chelmsford aforeſaid; 
whereof the ſaid Richard afterwards, to wit, on 
the fame day and year aforefaid, there had notice. 
Add money laid out, and common conclufion. — 

NV. B. I take it, that if the child's name be 


not known, ftating it, without the name, af the in- 


EF ſufficient.” 


s dec 


found for any one elſe, at the requeſt of the de- 


< 3 
* $ Y 
0 . 


The duty of parents to provide for the main- 


tenance of their children is a principle of natural 
law, an obligation laid on them not only by nature 


herſelf, but by. their own proper act, in bringing mr 


them into the world; for they "would be in th 


higheſt manner injurious to their iſſue, if they only 


gave their children life, that they might afterwards 
ce them periſh. By begetting them, therefore, 


they have entered into a yoluntary obligation to 


endeavour, as far as in thech lies, that the life, 


which they have beſtowed, Mall be ſupported and 
preſerved ; and thus the children will have a perfect 


right of receiving maintenance from their parents. 


o perſon is bound to provide a maintenance 


for his iſſue, unleſs where the children are- im- 


potent, and unable to work, either through infancy, - 


diſeaſe, or accident; and then is only obliged to 


find them with neceſſaries. For the policy of our 


laws, 


ration will alſo ferve' for neceflarieg 


263 


For a thi - 
2 chird per 


e ee are daa re vn wa to 3 


| 8 did not mean to compel a father to 0 
is 


idle and lazy children in eaſe and indo- 


lence; but thought it unjuſt to provide them wi 


perfluities, and other indulgences of fortune, 
imagining they might truſt to the impulſe of nature, 
if the children were deſerying of ſuch favours. 
„This action will not lie, unleſs the father or 
mother put out the child to nurſe; and in that caſe, 


9 the law implies a promiſe to pay, for which inde- 


bitatus afſumpſit will lie. 6 Mod. | 
In yſic be adminiſtered RN * child whilf 


1 nurſe, the father muſt pay for it, if 1 | 


neceſſary, although he does not give the. orde 
22 41. 7 Mod. 148. 
 Indebitatus afſumpſit for drink and lodging, * found 
for a third perſon, at the requeſt of defendant ; it 
was 'moved.in arreſt of judgment, it would not lie, 
but it ought to have been a ſpecial action on the 
caſe. But the court held, that it lies * _ 


upon the contract, and the plaintiff ry * | 
tr. I 


6 Mod. 2 Ld. Raym. 982. 
"Es 22 2 3 


For the uſe and Hunti ee, f. Jobn "WY complains of 
occupation of a Richard Fenn, being i in Es cuſtody of the marſhal 


of the marſhalſea, of our lord the now king, be- 
fore the king himſelf, of a. plea of treſpaſs on the 
caſe, For that e the ſaid Richard, on the uſt 
day of Auguſt, in the year of our Lord 1794, to 
wit, at. 8 Lots, in tle ſaid county, was indebted 
to the ſaid John in 201. of lawful money of Great 
Britain, for . the uſe and occupation of a certain 


meſſuage or tenement (a) of the ſaid. Jobn, ſituate 


and being on St. Mots | aforeſaid, in the county - 
aforeſaid, by him the ſaid Richard, and at his re- 
queſt, and the permiſſion of the faid John, for 


e time (b) (to wit, for the ſpace 105 a Year, 
5 54 then elapſed, > for 8 4. f 


Etats and enjoyed; and being ſo indebted, 
a) Not abſolutely nee | 5 
tb» e be | t ou vt; 4 the hn wo be known. , 


occupied _ 


- Declarations i in 9ſumpit. 


the ſaid Richard, in conſideration thereof, a: 


wards to wit, on the ſame day and year aforeſaid, 
at St. Neots aforeſaid, in the county aforeſaid, un- 
dertook, and then and there faithfully promiſed the 
ſaid Jobn, to pay him the ſaid ſum of mo 51 
when he ſhould be thereto afterwards requeſ} 


2 


And whereas, afterwards, to wit, on the lame day — 


and year aforeſaid, at St. Neots (aforeſaid; in the 


faid county, in conſideration that the faid Fobn, ate 


the like requeſt of the ſaid Richard, had before 


that time permitted the ſaid Richard to have, hold, 
uſe, occupy; poſſels,. and enjoy. a certain other 


meſſi or tenement. 2) of bim the ohn, 
| og being in 0 «Ne —_ 2 
ud county; and that the ſaid Richarg; accord- 
ing to that permiſſion, had, held, uſed, occupied, 
poſſeſled, and ; PR the: ſame, for a long time 
( 0 (to wit, for 
_ elapſed, he the ſajd Hoey n and there under- 
——5 and faithfully promiſed the ſaid Jobn, to pay 
bim ſo much money as he therefore reaſonably 
deſerved to have, when he the ſaid Richard ſhould 
be thereto afterwards requeſted ; and the faid . 
wers, that he therefore reaſonably deferved to 


of the faid Richard other 501 of like lawful 
| to wit, at St. Neots aforeſaid, in the county _ 
Aurel, whereof the ſaid Richard afterwards, to 
wit, on the ſame day and year aforeſaid; there had - 


notice. Some add a count for money paid, but I 


ſee no reaſon for that; the common concluſion will 


be ſufficient, unleſs where rent has been in arrear 
for ſeveral quarters, and an account ſtated and 


ſettled; in that caſe, add an * . 


and common concluſion. 


aforeſaid, in the” 


Hate of half a year) before then 


2B, 
* A. 


r 


Was ingebqed-ts the did Jake in, 20%, of lawful Fer us 


| money of Great Britain, -for the uſe and occupa- N 


tion of certain rooms and apartments, to wit, two 
rooms in, and part and parcel of, a certain 


| : meſſuage or tenement of the ſaid Join, ſituate in 


00 Not aher act. (b Not neceſſary. _ 


— — — _— 


Old Street, in * pariſh of bt. Luke, in the faid 
county of Middleſex, by him the ſaid Richard; and 
at his requeſt, and by the permiſſion of — sf 
John, for a long time (a) (to wit, for the | 
weeks) before then elapſed, had, held, u 64.6 2 

pied, poſſeſſed, and enjoyed; and being te indebted, 


he the ſaid Richard, in conſideration thereof, Kc. : 


undertook, &c. as in laſt precedent (b). 


ee meruit And whereas, &c. in conſideration that the 4d 


4 at the like requeſt of the ſaid Richard, had 


that time permittted the ſaid Richard to have, 
hold, uſe, occupy, pofleſs, and enjoy, certain other 
rooms and apartments, to wit, two other rooms in, 
and part-and-parcel of, a certain other meſſuage or 
tenement of the ſaid John, ſituate in Old Street afore- 


| fad; and that the ſaid Richard, according to that 


permiſſion, had, held, | uſed, occupied, poſleſſed, 
and enjoyed the ſame, for a long time (to wit, for 


the ſpace of fix weeks) before then elapſed, he the 


For 3 


 faid Richard, then and there - undertook, - and 


faithfully” promiſed the faid John, to pay him ſo 
much money as he therefore reaſonably deſerved to 
have, when he ſhould be thereto erwards re- 
queſted ; and the ſaid John avers, &c. OW 

Was indebted to the ſaid Jobn in 20/. of lawfof. 


niſhed lodgings. money of Great Britain, for the uſe and occupa- 


Duantum meruit. 


tion of certain ready-furniſhed lodgings: of the 
7 obn, by him the ſaid Richard, and at his re- 
* by the ſufferance and permiſſion of the 
#, for a long time before then elapſed, 
E:] held, uſed, occupied, poſſeſſed, and enjoyed: 
and being ſo indebted, he the faid Rib in 
conſideration thereof, &c. undertook, &c. hid A 
whereas, afterwards, to wit, on, &c. at, Kc. 744 8 
conſideration that the ſaid John, at the like r | 
of the ſaid Richard, had defore that time ſuffered* 
and permitted the faſd W fed hb hold, Sie | 


As + 


ls) Dm <0 49 nogmanud worn rutor) 
(b) If a woman bes rooms for e = he 3 
knows Ya ths action will not lie, being cgatra lues more. 
rerdy v 


bardſon, Sit. E. T, 2794: 
occupy, 


a ; +, 1 
i 4 1 2 . I ; 3 
A 1 A. A : ; 9 
x { Los . >. . 1 vs 
; 4 : 


— . 8 
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occupy, poſſeſs, and enjoy, certain other ready- 1 25 
| 2 ef hire the ſaid Jobn; ane 
that he the ſaid Richard, according to that per- 
miſſion, had, held, uſed occupied, poſſeſſed, and 
enjoyed the ſame, for a long ſpace of time before 
then elapſed, he the ſaid Richard, then and there 
undertook, and faithfully promiſed the faid John, 
to pay him ſo much money as he therefore reaſon- 
ably deſerved to have, & © 10 
; F or the uſe and occupation of divers, to wit, For the uſe and 
100 acres of land, ſituate and being in the pariſni occupation of 
of A, in the ſaid county, by him the ſaid Richard, | 
and at his requeſt, and by the permiffion of the 
faid Fohn, for a long time, before then elapſed, had, 
held, uſed, occupied, poſſeſſed, and enjoyed; and 
being i indebted, G .. 5 
In conſideration that the ſaid John, at the like Quentum meruir, 
requeſt of the ſaid Richard, had before that time | 
permitted the ſaid Richard to have, hold, uf, oc- 
cupy, poſſeſs, and enjoy 100 other acres of land 
ſituate in the pariſh aforeſaid, in the county afore- 
faid; and that the ſaid Richard, according to that 
permiſſion, had, held, uſed, occupied, poſſeſſed, and 
enjoyed the ſame, for a long time before then 
elapſed; he the ſaid Richard, then and there under- 
wok,? &c. 4 5 Ns : N 


— 


Notes. Fi 


Rent is a ſum which the tenant-renders out of Rent, what. 
the profits of lands or.tenements which he enjoys, | 
and is regularly due and payadle upon the land 
from whence it iſſues, if no place is mentioned in 
the reſervation. Go. Ei. 142... CH 
The action for 2% and accupatien is given by the Uſc and cee. 
ſtat. 11 Geo, 2. C. 19, ſect. 14., which enacts, tion may be 
That where the agreement is not © by 'deed, the 8 
landlord may recover à reaſonable ſatisfaction for eee 2 8 
the tenements occupied by the defendant in an cg. 
action on the caſe, for the uſe and occupation; and 
If, in evidence, any parol demiſe, or any agreement 
- (met being by deed), whereon a certain rent is re- 

ſerved, 


Declatarions in a Allump 


. do-appear, the plaintiff ſhall not therefore 
be..nonſuited, but may make uſe thereof, as an 

evidence, of the quantum f the damages to be reco- 
Tenant for life vered. And if tenant for life dies before or on the 
2 crecutor day on which any rent was made payable, upon 
may recover any leaſe which determined on the death of ſuch 
| tenant for life, his'executors may, in this action, 


* 
1 7Y 
* 


recover againſt the under-tenant the whole, or a 


proportion of ſuch rent, according to the time 
ſuch tenant for life ed of the laſt year, or 
Auatter of a year, in which the faid rent was 
_ growing dee. T 
At common. Jaws it was noliies, that h 
would lie for rent on an expreſs promiſe, hut not 
upon an implied promiſe ; =. ſuch expreſs promiſe 
muſt have been made at the fame time with the 
| _— Lev. 150. 
: mpſit will lie on an n expreſs promiſe, NO) 
| IS the reſervation is of a ſum in groſs. Hard. 
: G1. 4 Aud. 78, Nay bo. | 
"Tenant in tail If tenant in tail die a week before the -rent 
. become due, without iſſue, his executor will be 
| entitled to an apportionment. Paget v. Gee, 1 
_ Burn's Juft. 471. Tenant for years determinable 
- onlives, is within the purview of the ſtatute. So 
where a wife had an _— as a ſeparate main - 
tenance payable quarter 'A and died in the middle 
of the quarter, it was held, the annuity ſhould be 
apportioned. 2 Black. Rep. I 316. Howell V. 


| en. | \ 
Executor cannot Executor brought an W for rent FOR to his 
add a count in teſtator in his time, and for other rent in his own 
= LS; time; and there was a quantum meruit for the rent 
to the teftator. Of another meſſuage, in which he had not declared 
1 WH: he. as executor. — Judgment by default, and on wire | 
ee.executed, error brought, and judgment reverſe 
becauſe the demands were incompatible. Str. 1271. 
Mr. J. Baller ſays, But perhaps it would have been 
helped by a verdict; becauſe, for rent due in his 
own time, he need not. declare as executor, and 


| therefore | if it had been . the judge ought not 
£ ta 


oY 


5 inadmiſſible, and nonſuited 


are tions 5 in Aur _—_ 


to have . him, to e e rent duets Mosel, 
in his own right. vie 130% % 

In caſe for uſe a occupation .of an 'houle by. 

permiſſion | of the plaintiff, the defendant. pleaded 


Fl 


Ni Babes in. | 
tFenementis not a 


good plea in an 
nil habuit in tenementis, and on demurrer, held 10 * for uſe 


good plea, as it would be upon a leaſe at common and e 


aw ; becauſe, there an intereſt is ſuppoſed to have 
ed from the leſſor, but here the court muſt take 
it, that there was an expreſs promiſe, and there 
fore, if the plaintiff had an equitable title, or no 
title at all, yet, if the defendant have enjoyed by 
permiſſion 4 the plaintiff, it is ſufficient, and it is 
i neceſſary for the plaintiff to ſay it is his 285 
any more than in aſſumpſit for goods ſold, to 


they were the goods ** plaintiff. 3 v. V. x | 


— H. 25 G. 2. B Bull. 1 . 


10 Mal. 331. 


Action for uſe and be le a was an Parol 8 


agreement in writing, whereby it was agreed, that 
a leaſe ſhould be let by plaintiff to Gamage for 21 


is not admiſſible 
to prove an ad- 
ditional rent 


| years at 260. per ann. to commence from. Mi- payable by a 
chaelmgs then next. Gamage died, and made Mor- tenant, beyond 


ceau execu ue who paid 26/. in court. On trial, 
= offered to ſhew, by parol evidence, that, 


that expreſſed in 
? the written a- 
greement for a 


eſides the 260. per ann., defendant had agreed ts leaſe. 


2ʃ. 125. 6d. a-year for ground rent, to ground- 
dlord ; but no evidence was offered, of the 
actual payment of ſaid ground-rent 8 teſtator 's 
life, x ht which, B. C e thought it 


Au — Motion. to 
| ſet aſide nanſuit. 3 Atk. 388. cited. The court 


held the nonſuit right; and Bi, Courts ſhould be 


1 5 cautious in admitting any evidence to ſupply. 


As aaa written agreements; elſe the ſtatute of 
uds 


would be eluded, and the, ſame uncertainty 


Hens l b ſuppletory or. .cxplhoorary evidence, 
which that ſtatute had ſuppreſſed in reſpect to the 


principal object. We can neither alter the rent 


nor the term, the two things expreſſed in this agree- 
ment, With reſpect to collateral matters, it might 
be otherwiſe, He might ſhew who is to put the 


houſe in repair, or the like, concerning which 


nothing 
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nothing is ſaid; but he cannot, by parol evidence, 

ſhorten the term to 14, or extend it to 25 years, 

or make the rent other than 267. Rule diſcharged. 
Prꝑſten v. Merceau, 2 Blath. Rep. 1249 
Uſe and oceu- Action for uſe and Ce of glebe lands. 
pation of glebe The former incumbent had let ſome of the glebe 
ande cannot lands to defendant, who had continued tenant to 
on the preſent incumbent the plaintiff, and paid him 
half a year's rent for fame. This action was 
brought for ſome arrears of rent; defendant offered 
to give evidence of plaintiff's having been /imonically 
prefented, of which defendant was ignorant when 
| he paid former rent. C. J. refuſed the evidence, 

being of opinion, that the caſe fell within the com- 
mon rule, that a tenant ſheuld not be permitted to im. 
peach his landlord's title in an action for the uſe and 
occupation. Verdict for plaintiff, On motion to ſet 

it aſide, the court held, that, in an action for uſe and 
occupation, it ought not to be permitted to a 
' tenant, who occupies land by the licence of ano- 
ther, to call upon that other, to ſhew the title 
under which he let the land. Here the defendant 
who occupied the land, did fo by the permiſſion of 
the plaintiff, and then refufed to pay his rent, 
under an idea, that he might conteſt the plaintiffs 
right; but the plaintiff could not be eau to 

come to trial prepared to meet ſuch a defence, and 
to make out his title. Such an action as the pre- 
ſent does not involve the queſtion of title. Rule 
3 refuſed. Cooke v. „ 5 
When this ac- A woman of the town took lodgings, the 
tion will nat plaintiff was at the time informed of her mode of 
ed; life, and conſented that ſhe ſhould be at liberty to 
receive male viſitors for the purpoſe of proſtitution. 

In an action for the rent, Lord X. held it not 
maintainable, the contract being contra bonos mores, 
Girarqh v. Richardſon, E. $. 179% © 
Of the ſeveral - There' are at common law three manner of 
ſorts of rents. rents; rent: ſervice, rent-charge, and rent. ſeck. Rent- 
ſervice, becauſe it hath ſome corporeal ſervice in- 


, cident to it, as, at the leaſt, fealty, or the feodal 


oath 


5 * 
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oath of fidelity, Co. Lit. 142.; for if a tenant 
holds his lands by fealty, and 105. rent, or by the 
ſervice of ploughing the lord's land, and 5s. rent, 
thoſe pecuniary rents being connected with perſonal 
ſervices,- are therefore called rent-ſervice, which 
may be diſtrained for of common right. Sea. 215. 
A rent-charge, is where the owner of the rent Rent- charge. 
hath no future intereſt or reverſion expectant in 
the land; as where a man by deed maketh over to 
others his whole eſtate in fee- ſimple, with a cer- 
tain rent payable thereout, and adds to the deed a 
covenant or clauſe of diſtreſs, that if the rent be 
in arrear or behind, it ſhall be lawful to diſtrain for 
ſame. In this caſe the land is liable to the diſtreſs, 
not of common right, but by virtue of the clauſe 
in the deed; and therefore called a rent- charge, 
becauſe, in this manner, the land is charged with 
a diſtreſs for payment of it. Jbid. 143. „ 
Rente ſect, redditus fiecus, or barren rent, is, in Rent: ſeck. 
effect, nothing more than a rent reſerved by deed, 
but without any clauſe of diſtreſs. , 
There are other rents reducible to theſe three. Rent of aſſiae. 
Rents of afſize are the eſtabliſhed rents of the | 
freeholders and ancient copyholders of a manor, 
2 Inf. 19., which cannot be departed from or 
varied. "Thoſe of the freeholders are frequently 
called —4 rents, rèdditus capitales ; and both ſorts 
are indifferently denominated quit rents, quieti red- 
ditus, becauſe thereby the tenant goes quit and free 
of all other ſervices. 7b:d. - Rack-rent is only a Rack-rent. 
rent of the full value of the tenement, or near it. 
2 farm rent is a rent- charge iſſuing out of an 
ſtate-in fee, of at leaſt one-fourth of the value of 
the lands at the time of its reſervation. Co. Lit. 
14 


* 


The plaintiff the grantee of an annuity, charged The grantee of 
on eſtate of which defendant was a yearly tenant, zn annuity may 
cannot ſupport the action for uſe and occupation, ti 8 if 
where he has brought an ejectment for non- pay- he brings an 
ment of the rent, and recovered poſſeſſion; for, ejectment for 
by bringing the ejectment, the plaintiff had from digen and re- 


that covers. 


302 | i Jn ratte ns in UUMmMBur. 

| that time, confidered the defendant as a treſpaſſer, 
his title tortious, and ſo no contract implied, tho' - 
"= i, be night recover for the time, before the ejeftment 
Frog. Birch v. Wright, 1 Rep. 376. 

10 —_ — ok A tenant at will demiſed over to another; it was 
pray ain held, he might maintain this action, for there was 
| his under- a contract between the tenant at will, and the de- 
tenant. fendant, and-as he had enjoyed the benefit of his 
contract, the action can be ſupported. Atkinſon 
| v. Pierpoint, 1775, por Poem, Bull. N. P. 
Payment of rent Where there has been payment of rent by de- 
4.6 4 wee fendant for 19 years, the defendant ſhall not ſet uf 
ſet up title in à title in another to defeat the plaintiff. Nor will 
another ; defendant be liable to 120 actions for the rent, by 
# the perſons having different titles; for tho” another 
has title, yet he cannot bring an action for the rent 
till he has made an entry, and recovered in eject- 
my * then it 12 be 3 or, the mn 
profits. Morgan v. Ambroſe, per Filmat, F. 1750. 
Rk But tho? Joſe nt could ok ears 12 tile, 
intereſt deter- yet Mr. J. Wilmot agreed, that he might give 
mined. evidence to explain the holding under him, as 
that he was executor during the minority of A, 

and that his intereſt was then determined; for that 

admits the plaintiff's title, during the time defend- 

| ant held under 3 VVV 

= Tenant by parol demiſe from year to year is 
mT within 11 Gow. 2. C. 19. and fabjeR to 7 dou- 
ble rent if he does not quit after notice given. 
3 Burr. 1603. If tenant gives notice that he will 
quit, it is ſufficient, and ſubjects him to double 

kent if he does not. bid. Timmins v. Rowlinſon. 
When leaſe is When a leaſe is expired, the tenant's reſponſi- 


expire&genant's hility is not at an end; for if the premiſes are in 
Rent. poſteffion of an under-tenant, the landlord may 


We .refuſe to accept the poſſeſſion, and hold the ori- 
ginal leſſee liable, for the leſſor is entitled to re- 
ceive the abſolute 72 5 at the end of the term; 
and an action will lie for the uſe and occupation 
after the leaſe expired, againſt the original leſſee. 
But if tte leſſor has accepted the under-tenant 

os bis tenant, as by his having accepted 8 | 
5 | rom 
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from his original leſſee, while the under-tenant is 
in poſſeſſion, or rent from the under-tenant, it will 
diſcharge the original leſſc - 9 
Middleſex, to wit. John Denn complains of Declaration for 
| Richard Fenn, being, &c. For that whereas, the dhe a * 
ſaid Richard, on the 6th day of October, in the. che fowage of 
year of our Lord 1794, to wit, at wy er, in goods, &, 
the faid county, was indebted to the ſaid Fohn in 5 
5ol. of lawful money of Great Britain, for ware- 
houſe- room and ſtowage, of divers goods, wares, 
and merchandiſes of the ſaid Richard, before then 
found and provided by the ſaid Jahn, for the ſaid 
goods, wares, and merchandiſes of the ſaid Ri- 
chard, at the ſpecial inſtance and requeſt. of the 
ſaid Richard, in certain warehouſes of the ſaid Fohn, © © © 
ſituate in Northumberland: ſireet, in the ſaid county, - 
for a long time before then elapſed; and being 
ſo indebted, he the ſaid Richard, in conſideration 
thereof, afterwards to wit, on the ſame day and 
year aforeſaid, at 1 aforeſaid, undertook, 
and faithfully promiſed the ſaid Jahn, to pay him 
the ſaid ſum of money, when he ſhould be thereto 
afterwards requeſted: And whereas, the ſaid Richard, 
afterwards to wit, on the ſame day and year 
aforeſaid, at 8 aforeſaid, in conſideration 
that the ſaid John, at the like requeſt of the ſaid 
Richard, had before that time, found and provided 
for the ſaid Richard other warehouſe-room and 
ſtowage, for divers other wares, and mer- 
chandiſes of the ſaid Richard, in certain other 
warehouſes of the ſaid John, ſituate in Vortbum- 
bierland. ſtraet aforeſaid, in the ſaid county, for a 
long time before then elapſed, he the faid Richard, 
then and there undertook, &c. Add a count for. 
money paid, and the common concluſion. „ 
Tondon, to wit. John Denn complains of Ni- For the uſe and 
chard Fenn, being in the cuſtody of the marſhal of occupation of a 
the matſhalſea, of our lord the now king, before 8 
king himſelf, For that whereas, the Taid Richard, aut u reguell 
on the 10th day of Juby, in the vear of our Lord 
| 1794: to wit, at London aforeſaid, in the pariſh of 
t. Mary-le-Bow, in the ward of Cheap, was 
| | | | _ indebted 


— mer uit. 


— 


indebted to the ſaid Jobn in 201. of lawful money 
of Great Britain, for the uſe and occupation of a 
| meſſuage or dwelling-houfe, with the appurtenances, 
of the ſaid John, fituate in Cheapfide, in London 
aforeſaid, by one John Moore, at the ſpecial inſtance 
and requeſt of the ſaid Richard, and by the per- 
miſſion of the ſaid-'Fohn, for a long time before 
then elapſee, had, held, uſed, occupied, peſſfeſſed, 
and enjoyed; and being ſo indebted, he the ſaid 
Kicbard, in conſideration thereof, afterwards, 'to 
wit, on the ſame day and year aforeſaid, - at London 
_ aforeſaid, in the pariſh and ward aforeſaid, under- 
took, and faithfully promiſed the faid Fohn, to pay 
him the ſaid ſum of money, when he ſhould be 
nerve. thereto afterwards requeſted: And whereas, after- 
wards, to wit, on the ſame day and year aforeſaid, 
at London aforefaid, in the pariſh and ward afore- 
faid, in conſideration that the ſaid John, at the 
like requeſt of the ſaid Richard, had before that 
time, permitted aud ſuffered the faid Jam Moore to 
have, hold, uſe, occupy, poſſeſs, and enjoy a cer- 
tain other meſſuage or dwelling-houſe of the faid 
John, with the appurtenances, ſituate and being 
in - Cheapfide aforeſaid ; and that he the ſaid John 
Moore had, according to that permiſſion, held, 
uſed,” occupied, poſſeſſed, and enjoyed the ſame, 
for a long time before then elapſed, he the ſaid 
 Richard,\then and there undertook, and faithfully 
| promiſed the ſaid John, to pay him ſo much money 
as he therefore reaſonably deſerved to have, when 
be the ſaid Richard ſhould be thereto afterwards 
requeſted; and the ſaid John avers, that he there- 
fore reaſonably deſerved to have of the ſaid Richard 
other 20/1. of like Jawful money, to wit, at London 
aforeſaid, in the pariſh and ward aforeſaid, whereof 
the ſaid Richard afterwards to wit, on the ſame 
day and year aforeſaid, there had notice. Add the 
common concluſio n. 5 — 


2 


Surry, 
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e to wit. uh Dew compli of Rights Fo 
* being ans Jaw .cuſtody of the marſhal of the 
ar gf our lord the. no ＋ before. the 


Lond 2 at. 


* i 
money _ 755 2 
ries ng, care and een 


| and i the fad bY TO ſo he yy the — 3 

Richard, i in confideration: thereof, afterwards, to 
it, 2 the fume 7 Me Fins at Gu¹ 
ford alc | 


zit, | the ane day e-. 
and year hg, at 8 aforeſaid," in cn. 

lideration that the ſaid Jobb at the like. requeſt of _ - 
the faid Nichar had before that time found, pro- 
vided, and beſtowed, other horſe meat, Mag 


| care and attendance, for in and about the feeding 
and keeping of divers other hotſes, mates, an- 

goings the ſaid Richard, and for the ſaſd 
ard, he the ſaid Riabard, then and cherg under. 

>. ok and faithfully promiſed the ſaid Jahn, to pay 

o much money as he therefere reaſonably de- 

ſerved to have, when he the faid Richard 


be thereto afterwards recquoſted; and the ſaid Job 


ä money, - to 2 A | | 

the nes hos afterwards to Wit, en e fare 795 
day and year aforeſaid, there bad notige, Aal | 
count. fir mongy paid, aud common cone/tyfiah. 

L have ſeen many declaration of this 

ſort, 1 pu fe tic counts. for worland.daprur by the 

plainti El his: rabies and Conde fold end del 


fuch a bill may be recovered under the 

_— declaration: N ere has been an account 
—— and ſettled, then add an inſimul computaſſert. 
For the agilt- Kent, to wit. Richard Roe, late key Ke, 
ment of cattle. in the ſaid county,  yeoman, was attached to 
anſwer John Die in a plea of treſpaſs on the caſe; 

and whereupon the ſaid Fohn; by J. S. his attorney, 

complains, For that whereas, the faid Richard, on 

the 20th day of Oober, in the year of our Lord 

1794, to wit, at Afaid/tone,” in the ſaid county, 

was indebted to the ſaid Fohn in 40/. of lawful 

money of Great Britain, for the agiſting, feeding, 

keeping, and depaſturing, of divers cattle of the ſaid 

Richard, by the ſaid John before that time agiſted, 

| fed, kept, and depaſtured, in the lands and paſtures 

of the faid John, for a long time then elapſed, for 

the ſaid Richard, and at his ſpecial inſtance and 
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requeſt; and being ſo indebted, he the ſaid Richard 
undertook, and then and there faithfully iſed _ 
the ſaid John, to pay him the faid ſum mw, 
| requeſted: 


when he ſhould be thereto afterwards 
Dvantum meruit. And whereas, afterwards to wit, on the fame day 
and year aforeſaid, at Maidſlonc aforeſaid, in con- 
ſideration that the ſaid Jahn, at the like requeſt of 
the ſaid Richard, had before that time agiſted, fed, 
kept, and depaſtured, in the lands and paſtures 
of the ſaid John, divers other cattle of the ſaid 
Richard, for a long time then elapſed, he the ſaid 
Richard, then and there undertook, and faithfully 
promiſed the ſaid Jahn, to pay him fo much money 
as he therefore reaſonably deſerved to have, when 
he the ſaid Richard ſhould be thereto afterwards 
requeſted; and the ſaid John avers, that he there- 
fore reaſonably deſerved to have of the faid Richard 
other 20/. of like lawful money, to wit, at Maid- 
lone aforeſaid, whereof the ſaid Richard afterwards, 
to wit, on the ſame day and year aforeſaid, there had 
notice. Add a count for money laid out, and com- 
mon contlufion; 77 ,, —L “ 
NN. B. Some add two counts for work and 
labour, but vrhere is the neceſfity? The debt ariſes 
by the feeding an the land, and not by any work _— 
$113 | 55 tes. 
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Is Notes, | 


Aeiftment, is where other men's cattle are taken A 


into any ground at a certain rate per week. Shee 


are taken in by the ſcore, ſo are oxen per day. It 
is ſo called, becauſe the cattle are ſuffered agiſer, 
that is, to be vant and couchant there; and many 


great farms are employed to this purpoſe. Agi/t- 


ment, is likewiſe the profit of ſuch feeding in a 
ground or field, and extends to the depaſturing of 


barren cattle of the owner, for which tithes 

be paid to the parſon. | ere HOW 
a man takes in a horſe, or other cattle, to 

graze and depaſture in his grounds, which the law 

calls agiſiment, he takes them upon an implied con- 


tract, to return them on demand to the owner. 


Gro, Car. 277. | 


If A. takes a ding to paſture, and the geldi . 
5 unleſs he — 


be ſtolen, no action lies againſt A., 


made a ſpecial a to deliver him; for the 


undertaking of A. is to feed the gelding in the 
fields and in the open air, and not to we him 
ſafely, as an hoſtler is obliged to do in his ſtable; 


and the law will not ſtretch men's promiſes beyond 
their firſt undertaking. MAfcor. 543. 1 Bacon s 


Ar. 243. 


I tf in an chdebititns aſſumpſit the plaintiff 8 | 


that the defendant- was indebted to the plaintiff 
in 104. for the feeding and agiftment of beaſts, and 

wheat et altts mercimonits per prædict', the de- 
fendant habit” et recep. This is a good declara- 
tion; for tho? it be not ſufficient to ſay that he was 
indebted generally, becauſe that may be for rent 
upon leaſes, or debit upon ſpecialties, yet this is 
certain enough, for as well the wares and mer- 
chandiſes, as the paſturing and wheat, are petſonal 


things, for which an aſſumpſit may be brought. 


Hob. 5. Vide Roll. Rep. 8. 1 


If 4 puts his beaſts into B.'s paſture, on an 


agreement to pay B. 64, 3 for the paſturage, 
| 2 : « Can- 


- 


e 1 
ESL ae * 


4 
kt. i 


For the hire of 
horſes. 


Deciardtions in Afſumipht. 


B. cannot retain the beaſts of 4 until he bath 


paid hini the money, unleſs this were at firſt pro- 
vided by their agreement; but the only remedy 
that B. has, is upon the contract. Gro» Cue. 25 i. 


* ; Yorkſbires, i, Jahn Denn complains of Ri. 
* Fenn; 19 the euſtody of the tnarſhal 

the marſhalſea, of dur lerd the now king, be- 
fote the king bimſelf, For that whereas, the ſaid 
Ric hard, on che roth day of Odtober, in the year of 


our Lord 1704, to wit) at Honcgſles, in the ſaid 
Cdunſty, was indebted to the ſaid Fohn in 401 of 


and then and there faithfully 


Daentum meruit, 


lawful money of Great Britain, for the hire of 
divers horſes, mares, and geldings, (a) of the ſaid 
ae him the ſaid Jobn before that time let to 
ire to the ſaid Richard, and at his ſpecial inſtante. 
and requeſt, and by him the faid Richard, accord- 
ing to that letting to hire, had and uſed; and be- 
ing fo indebted, he the ſaid Richurd, in confidera- 
tion thereof, afterwards, to wier en the ſame day 
and year aforeſaid, N aforeſaid, undertook, 
promiſed che fad Jobr, 

to pay him the ſaid ſum of money, when he ſhould 
be thereto afterwards requeſted : Aud whereas, aftet- 
wards, to wit, on the ſame day and year aforeſaid, 
at Donta/ter aforeſaid, in conſideration that the ſaid 
John, at the like inftance and requeſt of the ſaid 
Richard, ad before that time let to hire to the 
ſaid: Ric hard divers other horſes, mares, and | ork 
ehardy 


ings, (b) e, the ſaid Fohny and. that the faid Ri 


according, to that letting to hire, had and - uſed the 

ſas ; he the ſaid Richard ungdertook, and faithfully 
promiſed the ſaid. John, to pay him ſo much money 
as he therefore reaſonably deſerved to have, when 
he the ſaid: Richard ſhould: be thereto afterwards re- 
queſted; and the ſaid John avers, that he there- 
fore reaſonably deſerved to have of the ſaid Richards; 


other 40). of like lawful money, to wit, at Den- 
cofter aforeſaid, whefeof the faid Richard, aftet- 


20 (a) Not material. (bb) Not material, unleſs the fact beſo. 


wards, 


Declarstians in Alumplit- | 
s, to Wit, on the Game day and year aforefaid, 
. notice. Add a cœunt far money laid d, 


& — 


YET Bf SEELEY 


Hiring and borrowing ing are contrats a by which a 


They are both contracts, whereby the poſſeſſion, 
and a tranſient property, is transferred for a parti- 
cular time or uſe, aw condition and agreenient ts reſtore 
#be goods ſo hired or horrawed, as ſoon as the time 
is expired, or uſe performed ; together with the 
price or ſtipend (in caſe of hiring}, either exprefly 
agreed" on by the parties, ar leſt to be implied by 
law, according to the value of the fervice.. By 
this mutual contra8,: the hirer or borrower 


gains a 5 


temporary property in the thing hired, accompanied 


with an 1mplicit condition to uſe it with modera- 
tion, ang not abuſe it; and the owner or lender 
tetains a geverfionary intereſt in the ſame, and ae- 
Phu, 2 ba property in the price or reward. 
Thus, if a man. hires or borrows a horſe for a 
month, be has the poſſeſſion, and a qualified pro- 
perty therein, during that period; on the expira- 
tion gf which, his qualißed property determines, 
and the owner becomes (in caſe of hiring) entitled 
alſo to the premium or price far which the horſe was 
(bud... Tel, 1724 | Gras Fac. 2366. 
Ik a man end, or let another his horſe, and for 
Want of ſafe - keepirig he die, the owner may brin 
an action to repair the dumage ſuſtained by the 
negligencg. 80 if a man lend anather his ſheep 
nrg they are drowned, an action on the caſe 
ies. 5 C. 14. Co. Eli. 777. 784 The rea- 
ſon is, that when a man borrows' or 1 
n 5 : thing, 


EEE, | | bs 


310 


; For the hire of 


Quantum meruit. 


For a ſtone- 
horſe covering 
a mare. 


| * and 4 uſes it according to the be of 
_ . the * that contract bears him out from all ac- 
.cidents that are conſequent upon ſuch uſage; for 


there is no reaſon why the borrower ſhould not 
have the uſe of it according as the owner had 
licenſed and empowered him; and if any unavoid- 
able accident bappen upon ſuch a licence, the 
lender muſt impute it to the folly of his own per- 
miſſion : but if it happened th the negligence 
of the borrower, then it is fit he a ſoſhould anſwer 


for that, whereby he becomes injurious to the 
lender. Doc. & Stud. 128. 5. If a man lend 
another a horſe and he dies of rin the aaron 


is excuſed. 


Was indebted to the ſaid John in go. of lawful 


money of Great Britain, for the hire of divers 


goods and chattels of the ſaid "Fobn, by him before 


ttat time let to hire to the ſaid Richard, and at his 

5 ſpecial inſtance and requeſt, and by the ſaid Ri- 
cCbard, according to that letting to hire, had and 
uſed, for a long time then elapſed; and being fo 
— he the ſaid dee we in nne 


Aud "whereas, afterwards; to win on, &e: at 
&c. in conſideration that the ſaid John, at the like 
requeſt of the ſaid Richard, had before that time let 
to hire to the ſaid Richard divers other goods and 


chattels of the ſaid John, to be uſed and employed 


in and about the bulineſs: of the ſaid . Richard, and 
that the ſaid Richard, by virtue of that letting to 


hire, had and uſed the fame, for a long time then 
_ elapſed; he the ſaid Richars, then and there un- 
dertook, &c. Add a count tor ory” laid wut * 


and common concluſion. | 
Middleſex,” to wit. . Dan complains 0. 
Richard Fenn eſquire, privilege of parlia- 


ment, (of a plea of * 2 the caſe, For thi! | 
whereas, the ſaid Nhe, on the 20th day of 
September, in the year of our Lord 1794, to wit, 
at Weſtminſter, in the ſaid county, was indebted 
to the ſaid * in 10l. of lawſul money of :Great 


Britain, 


* CT kf 12 
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Britain, for the uſe of a certain ſtone-horſe of the 
ſaid John, by the faid Richard before that time had 
and uſed, for in and about the covering of divers 
mares of the ſaid Richard; and for the ſaid Richard, 


and at his ſpecial inſtance and requeſt; and being 
ſo indebted, he the ſaid Richard, in conſideration 
thereof, afterwards to wit, on the ſame day and 


year aforeſaid, at Weftminfter aforeſaid, undertook, 


and then and there faithfully. promiſed. the faid 
you to pay him the faid ſum of money, when 


ould be thereto afterwards requeſted: And Vuentom meruit, 


whereas afterwards to wit, on the ſaid day and - 


year aforeſaid, at Weſtminſter aforeſaid, in conſi- 


deration that the ſaid Jobn, at the like requeſt of 


the ſaid Richard, had before that time ſuffered and 


permitted a certain other ſtone-horſe, of him the - 


faid Richard, to cover divers other mares of the 
ſaid Richard, and that the ſaid ſtone-horſe of the 


faid Richard had accordingly covered the ſaid laſt- 
mentioned mares of the ſaid Richard; he the ſaid © 
Richard, then and there undertook, and faithfully 


promiſed the ſaid John, to pay him ſo much 


as he therefore reaſonably deſerved to have, when 
be the ſaid Richard ſhould be thereto afterwards 
requeſted; and the ſaid Fohn avers, that he there- 
fore reaſonably deſerved to have of the faid Richard 


other 10k of like lawful money, to wit, at He- 


minſter aforeſaid, whereof the ſaid Richard after- 


wards, to wit, on the ſame day and year aforeſaid, 


there had notice. Some add two counts for work 

done by plaintiff and his horſes, and money laid 
out; but as the debt ariſes for the leap only, I ſee 
no reaſon to enlarge the declaration by adding un- 
neceſſary counts, which, in every caſe, ſhould be 


avoided. Add the common concluſion. 
- N. B. There is uſually an agreed price be- 


tween the parties for the leap; therefore the plain- 


tiff will recover on pre of that ſum agreed on, 
which will be on the firſt count. | 


Middleſex, to wit, Fohn Denn complains Ae 


Richard Fenn, being in the cuſtody of the — my ping in 
. the church. 


laxations in Alumplit, 
95 oue-lr the, navy binge hw 
ieee 
on — — e in the 


| e 559 1 5 3. 5 18 win 30k 


: on th 850 Ribs — 5 3 
| uſed, occupied, poſſeſſed, e e by dyno 


Sundm for a long time than e 
for the hearin attending therein o, divine. 
ſervige,. performed. i in the ſaid 8 by the per- 
miſſion. of « 0 aid . . and at the ſpacial inſtance 
and r d; and being ü in: 
FS he Ms the 40 Sed 10 2 7 5 were 
Le mit Py 
thep Ally promiſed. the laid | Johns to. 


x hiea cho {aid moneys, When he ſhows. Þ e therets. 
+ afterwards requeſted: Aud whereas, afterwardsy. to 
is an the lame day $394, yan aforeſaid, at Ii 
d,. in. conſideration that the id, 
5 like requeſt, of the ſaid Richard bad 
83 7 time permitted the. faid Richards and 
e perſons of his family, to ſu in and uſa 
4 certain other pew . of the laid Richard in the 
pariſh church of t. t Daus aforsſaid, in 
the be (ag county, to hear and attend divine ſervico- 
o and that the ſaid, aire and divers others 
wy bo Family, had, 5 to that permiſſion, 
e vie oh a lang. time then 
ec he the ſaid Bebe then and there. . 
„ « and faithfully, promiſed. the ſaid Jabn, to 
bim ſo. much money as he therefore renſonably 
1 RE ſeryed ta have, ben he. the. ſaid: Richard. ſhould, 
be thereto afterwards requeſted; and the ſaid John. 
avers, that he ee en eee by nts 
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of the ſaid Richard other 19/. of 


” 


concluſion. 


. 
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The right to fit in a particular pœu of a church 
ariſes either from preſcription, as appurtenant to a 
meſſuage, from keeping it in repair, or from a 
faculty from the ordinary; for in him is the diſpo- 


ſition. of all the pews (except thaſe claimed by 
"oP parties _Giubſ. Cadex. 221. An uninterrupted 


n for 60 years will not give a title, if 
neither a faculty or preſcription appears. 1 Term Rep. 


438. Stockh v. 


pews in the church are in nature of heir looms, 
which may deſcend by euſtom immemorial (with- 
out any eccleſiaſtical concurrence )from the aneeſtor 
to the heir. 2 Black. Cm. 428. citer 2 Inf. 202. 


12 Rep. 105 15 


Mg - * 


The diſpoſition of . primd facie in the Diſpoſition in 


ordinary; and in caſe 
enjoyment of the pew, the plaintiff muſt make 


out his title either again} the ordinary, or againſt a 
urong-doer,, by ſhewing his title by preſeription to 


the pew, as appurtenant to a meſſuage, or under 4 


aculty from the ardinary, 1 Turm Rep. 428. Stack 
* Beotb ; and, it n uninterrupted paſſeſſion 
of 60 years toi nat grve a title, if neither a faculty 
or 2 appears. Vid. See Mi, 326, in 


an 


action againſt a ſtranger for diſturhance. 


cannot in this caſe be conteſted; therefore evi- 
dence of its being the plaintiff's pew, without the 
faculty. will, I take it, be ſufficient with the above 
evidence of the agreement for the price to ſit therein. 


In the actian for the hire of the pew, there 
does not ſeem to be any thing more to prove, than 
the price agreed on for the uſe of the pew, and 
that defendant uſed ſame in his family. The right 


difturbance in the che ordinary. 


8 Declarations in Allumpllt. 


For e London, to wit. John Denn complains of Ri- 
1 Bacy chard Fenn, being in the cuſtody of the marſhal, 
of the marſhalſea of our lord the now king, be- 
fore the k ing himſelf, For that whereas, the ſaid 
Richard, on the 10th' day of September, in the year 
of our Lord 1794, at London, aforeſaid, in the 
pariſh of St. Mary-le-Bow, in the ward of Cheap, 
was indebted to the ſaid John in cl. of lawful © 
money of Great Britain, tor divers goods, wares, 
and merchandiſes, by the ſaid John before that 
time bargained and ſold to the faid Richard, and at 
his - ſpecial inſtance and requeſt; and being fo 
indebted, he the ſaid Richard in conſideration 
thereof, afterwards to wit, on the ſame day and 
year, aforeſaid, at London aforeſaid, in the pariſh: 
and ward aforeſaid, undertook, and faithfully pro-. 
miſed the ſaid Fohn, to pay him the faid fum of 
money, when he ſhould be thereto afterwards re- 
Luantum meruit. queſted : | And whereas, afterwards to wit, on the 
3 ſame day and year aforeſaid, at London aforeſaid, 
in the pariſn and ward aforeſaid, in conſideratien 
. that the ſaid John, at the like ſpecial inſtance and 
wtllequeſt of the ſaid Richard, had before that time 
bargained and ſold to the ſaid Richard divers other 
goods, wares, and inerchandizes; he the ſaid Ri- 
chard, then and there undertook, and faithfully 
promiſed the ſaid Fobn,'to pay him ſo much money 
as he therefore reaſonably deſerved to have, hen 
he the faid, Richard ſhould be thereto afterwards 
requeſted; and the ſaid John avers, that he there- 
fore reaſonably deſerved to have of the ſaid Ri- 
chard other 50l. of like lawful money, to wit, at 
London aforeſaid, in the pariſh and ward aforeſaid 
whereof the ſaid Richard afterwards to wit, on 
the ſame day and year aforeſaid, there had notice, 
Add a count for money paid, and common concliſion. 
For an attor- Vids flat. 29 Car. 2. c. 3. | K 5 . 
ney s bill. f Middleſex, to wit. John Doe, gentleman, one 
of the attornies of the court of our lord the now 
king, before the king himſelf, being, according to 
the liberties and privileges of the ſame court, _ 
| "0 


Declarations in Aſumpſit. = 
and approved of in the ſame, from time whereof 
the memory of man is not .to the contrary, preſent 


375 


here in court, in his own proper perſon, complains 


of Richard Roe, being in the cuſtody of the mar- 
ſhal of the marſhalſen, of our lord the now king, 
before the king himſelf, of a plea of treſpaſs on 
the caſe, For that whereas, the ſaid Richard, on 
the 1oth day of Juh, 1794, to wit, at Weftmin/ter, 
in the ſaid county, was indebted to the faid Jahn 
in 501 of lawful money of Great Britain, for th 
work and labour, care and diligence, of the ſaid 
John, by him the John before that time done, 

rformed, and beſtowed for the faid Richard, as 


Aſſumpſit for 
ſees, and not 
ſtated in bat 
court, yet held 


good. Comb.337. 


— and ſolicitor of the ſaid Richard, upon 


the retainer, and at the ſpecial inſtance and requeſt 
of the faid Richard, in and about the proſecuting 
and defending divers ſuits in law and equity, for 
the ſaid Richard, and for fees due and of right pay- 
able to the faid John, in that reſpect; and in and 
about the drawing, making, and engroſſing, of di- 
vers deeds and writings for the ſaid Nader 

his like inſtance and requeſt; and alſo for divers 
journies and attendance, by the ſaid John, before 


d, at 


that time taken, made, and performed, in and 


about the ſaid work, at the like inſtance and re- 
queſt of the ſaid Richard; and being ſo indebted, 
he the ſaid Richard, in conſideration thereof, after- 
wards to wit, on the ſame day and year. aforeſaid, at 

Weſtminſter aforeſaid, undertook, and faithfully pro- 
miſedthe ſaid Fobn, to pay him the ſaid ſum of money 
when he ſhould be thereto afterwards requeſted : 
And whereas, the ſaid Richard afterwards, to wit, on 
the ſame day and year aforeſaid, at Hz/tmin/ter afore- 


ſaid, in conſideration that the ſaid John, upon the re- 


tainer and at the like requeſt of the ſaid Richard, 


had, befere that time, done and performed other 
work and labour, care and diligence, for the ſaid Ri- 
chard, as attorney and ſolicitor: of the ſaid Richard 


in and about proſecuting and defending of divers 


other ſuits in law, and equity for the ſaid Richard, 
and in and about drawing, making, and engroſſing 
l 0 N 


Declarations in Aſumplet. 
of divers other deeds and writings far the faid 
Richard; and had allo taken wade and performed, 
divers other jaurnies and attendances, in and ahout 
the ſaid laſt- mentioned work, at the like requeſt of 
the ſaid Richard; he the ſaid Richard then and 
there undertook, and fajthfully promiſed the ſaid 
John, to pay him ſo much monty as be therefore 
reaſonably deſerved to have, when he the ſaid Ni- 
| chard, ſhould be thereto afterwards requeſted; and 
te faig:Zahu avers, that he therefore reaſanably 
| deſerved to have of the ſaid Richard other 50/. of 
like lawful man 44 to Wit, at Wyfhmin/ter aforeſaid, 
whereof the Richard, afterwards, to wit, on 
the ſame day and year aforeſaid, there had notice. 
Ad à count far-maoney paid, muney lent, and an infi- 
mul computaſſat, (if an account has heen ated and | 
ſettled) with the common concluſion, L 
This 2 will appear ſhort, when dom 
pared with. dle dia wn by pleaders, but it is to be 
obſerved, that it vu waar the avhole matters com- 
prized in an attarney's bill; for there can be no good 
| reaſon for the pleaders to make fix counts, by a di- 
viſion, when tue will ſerve, the _ of I 
| en i» R e | 


"Wherever he) hw han given 8 9 | 
tain, fees or--rewards for his employment or trouble, 
in this. action they are ee 2 Sant 747. 
Salk. 78. 330. 
Attarvey togivs Every attorney ſhall give to his elient 0 bills 
in his bill, i of all the charges of ſuit, ſubſeribed with his on 
hand and name, before he can charge his client 
with payment thereof. 3 Fac. I. c. 7. ſ. bye _ 
+ ſhall: be be allowed any fee given to 
or counſel, unleſs he produces a ticket, 3 
with the hand of ſuch ſerjeant, &c. e e how 
mueh he hath received for his fee.  - 
No action to be By flat. 2:Gee.'2. C./23-4.-22., made 3 


commenced un- 


til after bill de- by: 30 Geo. 2. c. 19. .. 75 attorney or 1 


+» 


ſhall canmence of maintain ony WIN for fees or livered one 
dſburſements, at law or. th I.. the expiration month. 


of ma mnt or mor, Le, 4 have delivered to 
n at is 


the patty, or le) dwelling, 4 bill of 
ſueh fees, hy 2 Hi a omen hand, and in 
2 ib, (except law terms and names of writs,) 
n words at length, (except times and ſums,) 
= ubleribed with his proper hand. The uſual 1 
abbreviations may de uſed. 12 Geo, 2. e. 13. ſ. 5. 1 
That fo the client may have an opportunity of _ 
Isoking inte it, before he is run to any expence. 
Str. 633. Barnes 28. The act does not extend | 
to any bilt of fees from one attorney to another. | 
Star. 12 Ged. 2. c. 13. f. 6. 

If the bill be delivered, tho? defendant - amtiſe to A bill muſt be 
pays and ſays, J do nat. know tohat to do with it, PRs actually deliver-. 
the attorney taks it back again, he cannot ſupport gr” ft OM 
an action ow ſuch delivery after the month, for it he promiſe to * 
ought: to be loft with him; it being the intention; of yay it. 
the ſtatute, that the client ſhould have time to ex- 
amine the charges, and take advice on them, if 


necellary. | Brooks v. Maſon, i H. : Black, Rep.. 


5 7 has been holden, that this act does not extend! 3 Ss 
to buſineſs done in.conve ancing, nor to the exe- to conveyance, 
cutor of an attorney; be. given in evi- nor to executors, 
dence on the eneral iſlue. | "Bull 145. Comb, 34 4. 3 , 
Oele Rep. 58. Nor does it extend to an admi 5 
niſtrator. Barnard. 433. Nor to a ſpecial agree- 
ment. 2 Barnard. 164. If all the buſineſs be 
dene at the ſeſſions, the bill wilt be referred. 4 Term, 

496. Gntra, 124. | 
if the bill be not referred before rial, the Jefend- 1K it is not re- 
ant ſhall not be admitted to queſtion the rcaſon- — beſore 
ableneſs of the items, before a ju 92 Dougl. 188 wall, come 
ch 


* dif] - 
WViltfems v. Frith. Nor hall attorney be oableneſ wy 


put to prove the ſeveral items having been actually che items, but 
done, for that is a matter to be inquired of on a Proof fes be 
taxation, not before a jury, and the client's acqui- ack Pinan 00 
eſcenee, and not applying to have the bill taxed, | 
I an admiſſion both ef the huſinels done, and the 


reaſon- 


"Fo ons in Afſuniplit. 


reaſonableneſs of the thay. Philips v. Roach, 

Hereford Sum Af. 1762, MSS. But this is re- 
ſtricted, and only means, that every /mall item need 

not be proved, but that there muſt be a foundation 

laid, by ſhewing the exiſtence of the cauſes and 

buſineſs for which the charges were made, and 

proving the main articles. P. Baron Smythe, at 

" Stafford, 1763. 5 e eee 

An attorncy , An attorney cannot make a ſet-off for buſineſs 
cannot make done in an action at the ſuit of his client, unleſs 

a ſct-off for fees he deliver his bill in time, ſo that it may be taxed 

delivered before previous to the trial. Dougl. 199. Martin v. 
trial, and in inder. And if the account has been ſettled be- 


time. tween the attorney and client, the bill ſhall not be 
at taxed as of courſe. Dougl. 198. Hooper v. Till. 
. 6 When an attorney ſues as ſuch, for fees, he has 


no occaſion to prove himſelf to be an' attorney, 
{either by his admiſſion, or a copy from the roll,) for 
he having ſtated himſelf to be ſo on record, and the 
defendant not pleading in abatement, admits - that 
he is an attorney as ſtated. The uſual proof is, 
I. The bill delivered and ſigned, and that which is 
produced is a true copy. 2. That plaintiff ated 
as an attorney, the retainer by defendant, ' which 


may be done in a variety of ways; as coming to 


the plaintiff's houſe or chambers, 2 after 
his cauſe, or that he brought witneſſes, or gave 
inſtructions, &c. as few attornies take a warrant of 

retainer; and the buſineſs done in general. 

Aion for e , In an action for words ſpoken of an attorney in 

words, pro0! his profeſſion, it was held, that he need not prove 
Added as an at- himſelf to be an attorne his admiſſion, or by a 
torney, fuffi- Copy from the roll of ole proof that he ated 

cient. as ſuch, is ſufficient, Berryman one, Cc. v. Wiſe, 

41 Term. Rep. 366. And Mr. Juſtice Buller ſaid, 
cd)e.tuat in actions brought by attornies fot their fees, 

th proof of his adm!ſſion, or by a copy from the rolls, 

bat never been required. Ibid. Tal | 
Declaration for London, to wit. John Denn complains of Ri- 

a proRor's bill. chard Fenn, being, &c. For that whereas, the ſaid 

| Richard, on the 10th day of Oober, in the year of 

n 5 * our 


* 
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our Lord 1794, to wit, at Londen aforeſaid, in the 
pariſh of Saint Mary-le-Bow, in the ward of Cheap, 

was indebted to the ſaid John in 50l. of lawful | 

money of Great Britain, for the work and labour, 3 | 

care, diligence, and attendance of the ſaid John, | 
by him the ſaid John, before then done, performed, | 

and beſtowed, as the proctor of the ſaid Richard, | 

upon the retainer, and at the ſpecial inſtance and j | 

requeſt of the ſaid Richard, in and about the pro- ** 

ſecuting and defending divers cauſes, ſuits, and bu- 

ſineſſes, for the ſaid Richard, and for fees due and 
of right payable from the ſaid Richard to the ſaid 

John, in that reſpect; and alſo in and about the 

drawing, making, and engrofling, divers writings 

for the ſaid Richard, at his like requeſt; and alſo 

for divers journies and attendances by the ſaid John, | 
before that time taken, made, and performed, in | 
and about the ſaid work and labour, at the like re- | 
queſt of the ſaid Richard; and being ſo indebted, 

he the ſaid Richard, in conſideration thereof, after- 

wards, to wit, on the ſame day and year aforeſaid, 

at London aforeſaid, in the. pariſh and ward afore- 

faid, undertook, and faithfully promiſed the ſaid 

John, to pay him the ſaid ſum of money, when 

he ſhould be thereto afterwards requeſted : - Aud Luantum meruit. 

whereas afterwards to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, in the pariſh + _ | 
and ward aforeſaid, in conſideration that the ſaid ang | 
John, upon the retainer, and at the like requeſt of 

the faid Richard, had before that time done, per- 

formed, and beſtowed, other his work and labour 

care, diligence, and attendance, as the practor of the 

ſaid Richard, and upon his retainer, in and about | 
the proſecuting and defending divers other cauſes, 2 
ſuits, and buſineſſes, for the ſaid Richard, and in * 
and about the drawing, making, and engroſſing, of - * 
divers writings for the ſaid Richard; and had alſo, - ' 
at the like requeſt of the ſaid Richard, taken, 
made, and performed, divers other journies and 
attendances, in and about the ſaid laſt- mentioned 
work, he the ſaid Richard then and there under- 


took, 
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tab, and aithfully promiſed the Laid bee to gar 
him fo much money as he therefore reaſonably * | 


ferved to have, When he ſhould be thereto after- 
wards requeſted; and the ſaid Zahn avers, that he 


_ ents to draw up acts and 


Vf for an appeal 
to the eur er 
delegutes. 


” _ tebuty, to the high court of delegates; and in and 
about other the buſineſs of the ſaid Richard; and 


therefore reaſonably deſerved to have of the ſaid 
Nichurd, other 50l. of like lawful money, to wit, 
at Londen aforeſaid, in the pariſh and ward afore- 
faid, whereof the ſaid Richard, afterwards, to wit, 
on the ſame day and year aforeſaid, there had no- 
tice. Some add two counts for work done gene- 
rally, but I ſee no reaſon for it; add a count for 
money. paid, and if neceſſary, money lent, and 


on. 


in inſimul computaſſet, with the common concla- 


Proters, in the Commons, are perfons 1killed in - 


the civil and ecclefiaſtical Jaws, who exhibit their 
proxies, and made therm felves parties for their cli- 

pt ings, prepare cauſes 
for ſettences, and attend the advocates with 'the 


2 They are admitted by the arch- | 


Libel in the ſpiritual cburt for 4 pro Tor's fees; 
motion for a- prohibition. ' Court fxid, Where 
there is remedy af lat, the ſpiritual 'court 6ught 
not to proceed; and this caſe depends upon & con- 
traft and retainer, and granted the motion. Bunb. 


* 


157. Davies v. Williains, 3 Keb. 4 
For the work, &c. beſtowed as the procter of 


the ſaid Ric hard, upon his retainer, in and about 


the proſecuting an appeal, from 4 fentence pro- 


nounced by the arches court of the court of Can- 


for the ſaid Richard, and at his fpecial inſtance and 
requeſt 3' and for certain fees due and of right pay- 


able from the ſaid Richard to the ſaid John, in that 


reſpect; and being fo indebted, Kc. 


93 
5 


R 3 
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In conſideration that the ſaid Fohn, at the Quantum mernit, 
like requeſt of the ſaid Richard, had before that tine 
done, performed, and beſtowed, other his work 
and labour, care, diligence, and attendance, as the 
proctor of the ſaid Richard, and upon his "retainer, 
in and about the proſecuting a certain other ap- 
peal from a ſentence pronounced by the arches 
court, of the ſaid court of Canterbury, to the ſaid 
high court of delegates, and in and about other the 
buſineſs of the ſaid Richard, and for the ſaid Ri- 
chard, at his like requeſt ; he the ſaid Richard then 
and there undertook, &c. Add money paid, and, 
if neceſſary, an inſimul computaſſet, with the com- 
mon concluſion. _ 1 „„ : 
' Middleſex, to wit. John Denn complains of Por teaching of 
Richard Fenn, being, &c. For that whereas, the N A | 
faid Richard, on the 23d day of April, in the year M 
of our Lord 1794, at Meſiminſter, in the ſaid coun- | | 1 
ty, was indebted to the ſaid ohn in 40l. of lawful. 
money of Great Britain, for the work and labour, 
care, ſkill, and diligence, of the ſaid Jahn, as a 
muſician and muſic-maſter, by the ſaid John, before 
that time, done, performed, and beſtowed, in and 
about the teaching the wife of the ſaid Richard 
muſic, at the ſpecial inftance and requeſt of the 
ſaid Richard, and for entrance-money, due and of 
right payable from the faid Richard to the ſaid 
John, on that occaſion; and for divers journies 
and attendances before that time made by the ſaid 
John, on the aforeſaid occaſion, at the like requeſt 
of the ſaid Richard; he the ſaid Richard, in con- 
. fideration thereof, afterwards to wit, on the day 
and year aforeſaid, at Meſiminſter aforeſaid, under- 
took, and faithfully promiſed the ſaid 7ohn, to pay 
him the ſaid ſum of money, when [he ſhould be "i 
thereto afterwards requeſted : And whereas, after- Quantum meruii. 
wards, to wit, on the ſame day and 'year aforeſaid, 
at Weſtminſter aforeſaid; in conſideration that the 
faid Fohn, as a muſician and muſic-maſter, at the 
like requeſt of the ſaid Richard, had before that 
time done, performed, and beſtowed, other his 
| | | ” work 
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work and labour, care, ſkill, and diligence; in and 
about the teaching the 9 5 of the fie Richard 
muſic, and had performed and made, divers other 
- Journies and attendances on that occaſion, at the 
like requeſt of the ſaid Richard; he the ſaid Ri. 
. chard then and | there undertook, and faithfully 
- promiſed the Bd Fes to pay him hb much mo- 
ney as he. therefore reaſonably deſerved to have, 
when he the ſaid Richard ſhould be thereto after- 
yards. requeſted ; and the {aid John avers, that he 
85 er eee ee to have of the ſaid 
- Richard other 40l. of like lawful money, to wit, 
at Wiftminſler aforeſaid, whereof the aid Richard, 
© afterwards. to wit, on the day and year aforeſaid, 
there had notice. Add a count for money expend- 
7 22 ed, and common concluſion. . 50 5 n 5 17 | s 
| Forthe faleot Elfe, to wit. Jobn Denn complains of Richard 
| Fenn being in the cuſlody of the marſhal of the 
' - - marſhalſea, of our lord the now king, before the 
king himſelf; For that whereas, the Gai Rithard, on 
the 18th day of Fuh, in the year of our Lord 
1794, to wit, at Chelmsford, in the faid county, 
was indebted to the ſaid John in 1000. of lau- 
ful money of Great Britain, for diyers (a) horſe 
mares, and geldings, by the Taid John, before that 
time ſold and delivered to the ſaid Richard, at his 
| ſpecial inſtance and requeſt; and being ſo in- 
ebted, he the ſaid Richard, in conſideration 
thereof, afterwards to wit, on the ſame day and 
year aforeſaid, at Chelmsford aforeſaid, in the a 


aforeſaid, undertook, and then and there faithful 
promiſed the ſaid John, to pay him the ſaid laſt- 

; mentioned ſum of money, when he ſhould be 
22 vale. thereto afterwards requeſted: Aud whereas, after- 
'. ++». Wards, to wit, on the fame day and year afore- 
ſaid, at Chelmsford aforeſaid, in conſideration that 

the ſaid John, at the like requeſt of the ſaid Ri- 

' chard, had before that time fold and delivered to 

che ſaid Richard, divers other (b) horſes, marts, 


0%) Sheep and lambs. b) Sheep and lambs. and 
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and geldings, of him the faid Jobn, he the faid 
Richard then and there undertook, and faithfully 
promiſed the ſaid Jahn, to pay him fo much money 


as they were reaſonably worth, at the time of the 


| Hale and delivery thereof to the ſaid Richard, when 


he ſhould be thereto afterwards requeſted ; and the 
faid John avers, that they were reaſonably worth, 
at the time of the fale and delivery thereof to the 
faid Richard, other 1oo/. of like lawful money, to 


wit, at Chelmsford aforeſaid, whereof the ſaid Ri- 
chard, afterwards, to wit, on the fame day and year 


aforeſaid, there had notice. Add a count for mo- 
ney paid, and common concluſion. n. 
In all caſes for the ſale of cattle, the ſecond count 


at the time of the fale and delivery. | 


Was indebted to the faid John in 101. of lawful For the uſe and 


is on a quantum valebant, as much as they were worth, 
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money of Great Britain, for the uſe and hire of a hire of « whiſ- 


certain chaiſe, called a whiſkey, and a certain horſe = 


of the ſaid Fohn, by the ſaid John, before that 
time, let to hire to the ſaid Richard, at the ſpecial 


inftance and er of the ſaid Richard; and by - 
ard, according to that letting to . 


bim the ſaid Richare | 
hire, had and uſed; and being ſo indebted, &c. un- 
| dertook, EN | 35 


And whereas, afterwards, to wit, on the ſame 8 


in conſideration that the ſaid John, at the like 


day and year aforeſaid, at e aforeſaid 
requeſt of the ſaid Richard, had before that time let 


to hire to the ſaid Richard, a certain other chaiſe, 


called a whiſkey, and à certain other horſe of the 


faid John; and that the ſaid Richard had, accord- 


ing to that letting to hire, had and uſed the. ſame, 
he the ſaid Richard then and there undertook; and 
faithfully promiſed the ſaid John, to pay him ſo 
much money as he therefore reaſonably. deſerved 


to have, when he the ſaid Richard ſhould be there- 


to afterwards requeſted ;- and the ſaid Jabs avers, 
that he therefore reaſonably deſerved to have of the 
| faid Richard, other 101. of like lawful money, to 


wit, at waa i whereof the ſaid R- 


chard 


32 . Declarations io Afſumpfit. | 
h chard, afterwards to wit, on the day and year afore- 
| faid, there had notice. Add a count for money paid, 


4 1 > 


and concluſion. 


This precedent may be made uſe: of for the hire 
of a job- coach, by alledging the hire of a certain 
coach, and a pair of horſes, of the ſaid plaintiff, and if 
for a poſt-chaiſe and horſes, ſay, for the hire of a certain 
poſt-chaiſe and certain horſes of the ſaid plaintiff, to 

| | wit, two horſes, or four horſes, as the fact is. 

| Declaration for vate La fl. John Denn complains of 
aſurviving part · Richard Fenn, being in the cuſtody of the marſhal 

8 of the marſhalſea, of our ſord the now king, before 
4 the king himſelf, For that whereas the ſaid Richard, 

5 on the iſt day of Auguſt, in the year of our Lord 

State the day 1794, to wit, at Upton, in the ſaid county, was in- 

— an, debted to the ſaid John, and one Thomas Rye in his 

deceaſed part Jife-time, and. whom the ſaid Jahn hath ſurvived, 

ner, and after in 40l. of Jawful money of Great Britain, for di- 

delivery of the vers goods, wares, nt merchandiſes by the fail 

—_— John and Thomas, in the life-time of the ſaid The- 

ma, before that time ſold and delivered to the faid 

Ric hard, and at his ſpecial inftance and requeſt; 

And being ſo indebted, he the ſaid Richard, in con- 
ſideration thereof, afterwards, to wit, on the fame 
day and year aforeſaid, at Uptor: aforeſaid, undertook, 

and then and there faithfully promiſed the ſaid Jobs 

and Thomas, in the life-time of the ſaid Thomas, to 

pay them the ſaid ſum of money, when he ſhould be 
alen merit. thereto afterwards requeſted: And.whereas after- 
wouards to wit, on the ſame day and year aforeſaid, 
at Upton aforeſaid, in confideration that the ſaid Job - 

and Thomas, in the life-time of the ſaid Thomas, at 
tze like ſpecial inſtance and requeſt of the ſaid Ri- 
-- cha#d, had before that time fold and delivered to 
te faid Richard, divers other goods, wares, and 
merchandiſes, he the ſaid Richard then and there 
undertook, and faithfully promiſed the faid Join 

and Themas, in the life-time of the (aid Thomas, 

to pay them ſo much money as they therefore rea- 
ſonably deſerved to have, when he the ſaid Richard 

ſhould be thereto afterwards requeſted; and or 


* 


Let. FOIL" 


„ had I - 


«» $$ _ ww FT7To 5 = rw, > 


« + 


r 
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ſaid Jobn avers, that the ſaid John and Thomas, in 
the life-time of the ſaid Thomas, therefore reaſon- 
ably deſerved to have of the ſaid Richard, other 
40l. of like lawful money, to wit, at Uptox afore- 
faid,' whereof the ſaid Richard, afterwards to wit, 
on the fame day and year aforeſaid, there had no- 
tice: Aud whereas, the (aid Richard, afterwards, to 
wit, on, &c. at, &c. was indebted to the ſaid John 
and Thomas, in the life-time of the ſaid Thomas, in 
other 40/. of like lawful money, for money by the 


Money paid, 


| faid Fobn and Thomas before that time paid, laid 


out, and expended, to and for the uſe of the ſaid 
Richard, and at his like requeſt ; and being fo in- 


debted, he the ſaid Richard, in conſideration thereof, 
afterwards, to wit, on, &c. at, &c. undertook, 


&c. add a count on an inſimul computaſſet : Yet the Breach, 
ſaid Richard, (altho* often requeſted, &c.) hath not 
yet paid the ſaid ſeveral ſums of money, or any 
part thereof, to the ſaid Jobn and Thomas, in the 
life-time of the ſaid Thomas, or to either of them, 


or to the faid Jabn, ſince the deceaſe of the ſaid 


Thomas, but he to pay the ſame, or any part there- 
of, to the ſaid ohn and Thomas, in the life-time 
of the ſaid Thomas, or to the ſaid Fohn ſince the 
death. of the ſaid Thomas, or to either of then, 


hath hitherto wholly refuſed, and ſtill refuſes, to 


the ſaid John, his damage of 40/. and therefore he 


brings his ſuit, &c. pledges, &c. _ 


Notes. 


Partners are where two or more engage or agree Partners, what: 


ere in, ſhare and ſhare alike, to any trade or 
Is wa A R : 


If two or more engage in a joint undertaking, Not neceſſary to 
in the way of trade, or enter into copartnerſhip, f. erer 8 
it is not neceſſary to provide againſt ſurvivorſhipß o 7 
for by a maxim of the common law, jus accre/- 
cui intor mercatores locum non habet; and this is 
for the benefit of trade and commerce that the 


vo 
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eiu each perſon's labour and induſtry ſhould 


deſcend to their children and familie. 
But if two joint merchants make B. their fatto, 


| and one dies, leaving an ' executor, this executor 


and the ſurvivor eannot join in an action againſt 
the factor; for tho? the duty does not ſurvive, yet 


the remedy does, and therefore, on recovery, he 
muſt be accountable to the executor for that, | 


2 Salk. 444. Lord Ray. 340. - 
Where there is a partnerſhip. Secitand;: ail the 


| partners ſhould join in the ation, for the contract 


and undertaking is joint; and if one bring the 
action only, the defendant inay take advantage of 


it at the hr, and nomſuit the plaintiff, for the con- 


y antik may proceed A againſt ON, 


tract is not the ſame. But in cafe of à tort, this 


muſt be 2 in abatement. 2 Str. 820. La 


"It is kid, ir one partner be out of the kingdas, 
and not amenable- to the proceſs ' of the court, 


510. 
” Ws money is owing to two. partners, and 


. the death of one it is fixed to a third perſon, 
| u 


rviving partner may maintain an action for 


money had and received, in his own right, and not 


as ſurvivor: 2 Term Rep. 476. Smith v. Barrow. 
One partner may maintain an action Bo: money 


had and received, againſt the other, for money re- 


_ ceived to the ſeparate ve of the former, and wrong- 


When a , parti- 
cular partner- 
ſhip. | 


fully carried to the partnerſhip account. 2 Term 
Rep. 476. S. G 
f two are partners as attornies, -&c. . * one 


| receive money to be laid out on mortgage; the 


other is anſwerable for the amount, tho his part- 
ner lte v. G pr his ſeparate * uy. Rep. *. 
Chambers. © h 
Parſons may be partners in a particular concern - 
or buſineſs, but that, notwithſtanding, if they do 
not appear to the world as partners, it ſhall not be 
ſufficient to conſtitute a general partnerſhip, and 
make them liable i in other caſes not connected 3 
uc 


ſuch particular buſineſs. Lerd K. De Bertom v. 
„ OPENS. STE bom AY 
I in point of fact, parties are not partners in Ar to repreſen- 
trade, yet if one ſo repreſents himſelf, and by halt 
means gets credit for goods for the other, both ſhall 
be mie, Bag OE > ny 1 
In an action for work done againſt one partner, When partner 
who pleads in abatement that he was joint mer üer 4 
bo the ſhip with others named, who ought to have pp 
been ſued, and plaintiff replies, that he had under- 
taken ſolely to pay part; the plaintiff proved defend- 
ant's order and promiſe to pay, and the defence 
was, that the work had been ordered by one M., the 
maſter of the ſbip, who was alſo a part owner, and 
in conrt ready to prove it. The court ruled, that 
if defendant would releaſe him, he was a compe- 
tent witnefs. Dung v. Bairner, E. T. 34 Gro. 3. | 
A debt due to two partners may be fet off by A debt due to 
the ſurvivor, to an action brought againſt hjnrſelf, two partners 
Skipper v. Stigtone, 5 Term Rep. 493. Phe court may be fer off 
ſaid, the defendant might have declared againſt the I furvivor. 
plaintiff for this demand, and alſo for any ſum due 
to him ſeparately ; and cited Hancock v. Haywood, 
3 Torm p. 483. RT VO... : 
Devonſhire, to wit. John Denn complains of Declaration 
Richard Fenn, being in the cuſtody of the marſhal *84ivit a ſurriv- 
of the marſhalſea, of our lord the now king, be- "5 H gane, for | 
for the king himſelf, For that whereas, the ſaid © 
Richard, and one Thomas Roe, whom the faid Ri. 
chard hath ſurvived, on the (a) roth day of Fah, | 
in the year of our Lord 1793, to wit, at Phmguth, - 
, in the faid county, were indebted to the (aid John, me 
in 40). of lawful money of Great Britain, for the 
work and labour, care and diligence, of the faid 
John, by him the faid John before that time done, 
performed, and beſtowed, in and about the buſineſs 
of the ſaid Richard and Thomas, in his life-time, 
and for the ſaid Richard and Thomas, in the life- 
time of the ſaid Thomas, and at their ſpecial inftance 


(3) Any day before the dead of the defendant Themas _ | 
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and requeſt ; and being ſo indebted, they the faid Ri- 
| chard and Thomas, in his life-time, in conſideration 
thereof, afterwards to wit, on the ſame day and year 
aforeſaid, at Plymouth aforefaid, undertook, and faith- 
fully promiſed the ſaid John, to pay him the ſaid ſum 
. of money, when he ſhould be thereto afterwards re- 
Lvantum mervit. queſted : And whereas, afterwards to wit, on the 
T " ſame day and year aforeſaid, at Plymouth aforeſaid, 
in conſideration that the ſaid John in the life-time 
of the ſaid Thomas, at the like requeſt of the faid 
Richard and Thomas, had before that time done, 
performed, and beſtowed, other his work and labour, 
care and diligence, in and about other the buſineſs 
of the ſaid Richard and Thomas, and for the ſaid 
Richard and Thomas, they the ſaid Richard and 
Thomas, in the life-time of the ſaid Thomas, under- 
took, and then and there faithfully promiſed the 
faid Fohn, to pay him ſo much money as he there- 
fore reaſonably deſerved to have, when they, the 
aid Richard and Thomas, ſhould be thereunto after- 
wards requeſted ; and the faid Fobn. avers, that he 
therefore reaſonably deſerved. to have of the faid 
Richard and Themas, in his life time, other 40l. of 
like lawful money, to wit, at Plymouth aforeſaid, 
whereof the faid Richard and 7 homas, in his life- 
time, afterwards to wit, on the ſame day and year 
: aforeſaid, there had notice. Add a count for mo- 
 Concluſjon. riey paid. 27 the ſaid Richard and Thomas, in his 
| life-time, (altho' often requeſted, &c.) have not, 
nor hath either of them, yet paid the ſaid ſeveral 
' ſums of money, or. any part thereof, to the faid 
obn ; but the ſaid Richard and Thomas, in the 
ife-time of the ſaid Thomas, and the faid Richard 
ſince the death of the ſaid Thomas, to pay the ſame, 
or any part thereof, to the ſaid John, have hi- 
therto wholly refuſed, and the ſaid Richard doth 
ſtill refuſe ſo to do, to the ſaid John his damage 
of 4ol., and therefore he brings his ſuit, &c. 
, pledges, &c, ; 5 25 | | 


| | 5 Notes. 
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Notes, 


As the executor and ſurviving partner cannot Executor and 
ſue for the debts due to the partnerſhip, ſo the ex- ſurviving part- 
ecutor and the ſurviving partner cannot be jointly ' 

ſued, becauſe the firſt is to be charged de bonis te 

tatoris, and the other, de bonis proprus. Carth. 170. 

2 Lev. 228. 3 Lev. 290. Forteſc. Rep. 188. 

To make a perſon liable as a partner, there muſt Partners when 
be an agreement to. Gare in all riſgues of profit and liable. 

Joſs. Dougl. 372. L. M. Hoare and Dawes. : 

In contradts, to make a man liable as a partner, 

there muſt either be a contract between him and 

the oſtenſible perſon, to ſhare jointly in the profits 

and loſs, or he muſt have permitted the 'other to 

make uſe of his credit, and to hold him out as 
one 2 anſwerable with himſelf, Heare v. 

Dawes. Dougl. 371. „„ „ 

If a partner ſhares in advantage, he alſo ſhares If partner ſhares 

in all diſadvantage. In order to conſtitute 4 part- 3 advantage, 
nerſhip, a communion of profits and loſs is eſſential. | 

The ſhares muſt be joint, tho? it is neceſſary 

they ſhould be equal. If the partners be jointly 
concerned in the purchaſe, they muſt alſo be jointly 


concerned in the future ſale, otherwiſe they are 
not partners. Coope v. Eyre, 1 H. Black. Rep. 48. | 
Lord Loughborough. | LA 49 
In actions upon contract, every partner muſt be ARian for part- 


made defendant. All contracts with partners are — nd ee 


joint and ſeveral; every partner is liable to pay the againſt one only, 
whole. In what proportion the others ſhould con- 1 

tribute, is a matter merely among themſelves. 

The plaintiff may bring his action againſt one, and 

if he plead not in abatement, it is a waiver of any 

objection to ſay; he had other partners. For that 

would put the plaintiff to great delay, and expence 

of a trial; and would be a great injuſtice by allow- 

ing him to be nonſuited. Rice v. Strutt, 5 Burr. 


2513. 2 Black. Rep. 947. 
„„ But 
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But not upon a But upon a joint bond, the action cannot de 


joint bond. 


brought againſt one of the obligors only, for the 


joint contract appears on the face of the declara- 


tion. Hornet v. Moor, cited in 5 Burr. 2614., and 
judgment arreſte d. 5 
there be two partners, and one buys goods for 
both, and the other dieth, the ſurvivor may be 
charged by indebitatus afſumpſit generally, without 
taking notice of the partnerihip, or that the other 
is dead, and he furvived. Comb. 38 3. 
Lincolnſhire, J. John Denn "complains of Ri- 
chard Fenn, being in the cuſtody of the marſhal 
of the marſhalfea, of our lord the now king, before 
the king himſelf, For that whereas, the ſaid Ri- 
i the 10th day of September, in the year of 
our rd 1794, to wit, at Stamford, in the ſaid 


* 


county, was indebted to the ſaid John in gol. of 
lawful money of Great Britain, for the. work and 


labour, care and diligence, of the ſaid Jahn, by him 
the ſaid John, before that time, done and perform- 


ca, in the going and making of divers journies, 


and giving his attendance in and about the bulineſs 
of the ſaid Richard, and for the ſaid Richard, and - 
at his ſpecial inſtance and requeſt; and being ſo 
indebted, he the ſaid Richard, in conſideration 
thereof, afterwards to wit, on the ſame day and 
year . aforeſaid, at Stamford aforeſaid, undertook, 
and then and there faithfully promiſed the ſaid 
Fohn, to pay him the ſaid ſum of money, when he 


Quantum morvit. ſhould be thereto afterwards requeſted : And where- 


as, afterwards to wit, on the ſame day and year 
aforeſaid, at Stamford aforeſaid, in conſideration 
that the ſaid John, at the like requeſt of the ſaid 
(Richard, had before that time done, performed, 


and beſtowed, other his work and labour, care and 


diligence, in the going and making divers other 


journies, and giving other his attendance, in and 
about other the buſineſs of the faid Richard, and 


* 


for the ſaid Richard, he the ſaid Richard, then and 


there undertook, and faithfully promiſed the ſaid 
„„ 1 | | | John, 
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Jobn, to pay him ſo much money as he therefore 
reaſonably deſerved to have, when he the ſaid Ri- 
chard ſhould be thereto afterwards requeſted; ang 
the ſaid John avers, that he therefore reaſonably 
deſerved to have of the ſaid Richard, other 50l. of 
like lawful money, to wit, at Stamford aforeſaid, 
whereof the ſaid Richard, afterwards, to wit, on 
the ſame day and year aforeſaid, there had notice. 
Some add two counts for work done generally, but 
I ſee no neceſſity for it, unleſs it be to lengthen the 
declaration... Add a count for money paid, (an in- 
Jon computaſſet, if neceſlary,) and common con= * \ 
cluſion. 5 | | | 
london, to wit. Richard Fenn, late of, &c. For premiums 
yeoman, was attached to anſwer John Denn in a of inſurance.” 
plea of treſpaſs on the caſe; and whereupon the 
ſaid Fohn, by FJ. L. his attorney, complains, For 
that whereas, the ſaid Richard, on the 1oth day of 
Oztober, in the year of our Lord 1794, to wit, at 
London aforeſaid, in the pariſh of St. Mary-le- Boro, 
in the ward of Cheap, was indebted to the ſaid 
John in 20. of lawful money of Great Britain, for 
. premiums of . inſurance, before that time due and 
payable from him the ſaid Richard, to the ſaid 
1 for and upon divers large ſums of money, _ 
xefore that time ſubſcribed by the ſaid John, upon 
divers policies of affurance to him the ſaid Richard, 
and at his ſpecial inſtance and requeſt; and being 
ſo indebted, he the ſaid Richard, in conſideration 
thereof, . afterwards, to wit, on the ſame day and 
year aforefaid,. at London aforeſaid, in the pariſh 
and ward aforeſaid, undertook, and then and there 
faithfully promiſed the faid John, to pay him the 
ſaid. ſum of money, when he ſhould G thereto 
afterwards requeſted : And whereas, afterwards, &c. 
Add two counts for work and labour generadly, pravar | 


bad and received, (and igſimul computaſſet, if necet- 


fary,) with concluiton, 


| Notes. 


«28 


This ariſes upon a policy of infar 


| Notes. C 


e, which is 


- contract between 4. and B., that, upon 48 
paying a premium equivalent to the hazard run, B. 


theſe premiums are ſettl 


will indemnify or inſure h m againſt a particular 
event. And ang wy amongſt underwriters, 

but once or twice a-year. 
Aſſumpſit, for that the defendant was indebted 


in 20l. pro præmio, on a policy of affurance, 


0 


&c.; on demurrer, it was objected, that plaintiff 
ought to ſhew a certain conſideration, what the pre- 
mium was, or how it became due: Sed non allacatur; 


5 for it is as good as an indeb. aff. pro guodam valario, 


For the uſe and 
hire of iron 


kintlage. 


which has been adjudged good, 2 Lev. 153. 
Was indebted to the ſaid ohn, in 50/. of lawful 


money of Great Britain, for the uſe and hire of di- 


vers, to wit, 90 tons of iron kintlage, by the ſaid 
John, before that time, let to hire to the ſaid Ri- 


chard, and at his ſpecial inftance and requeſt ; and 


by the ſaid Richard, according to that letting to 


hire, had and uſed, for a ah þ ws of time, (a) (to 


wit, for the ſpace of 27 mont 


55 then elapſed, he the 


ſaid Richard, in conſideration thereof, afterwards 

to wit, on the ſame day and year aforeſaid at Vet- 
minſter aforeſaid, undertook, and then and there faith- 
fully promiſed the ſaid John to pay him the ſaid ſum 


Quantum merit, 


of money, when he ſhould be thereto afterwards re- 
ueſted: Andwhereas, afterwards to wit, on the ſame 
ay and year aforeſaid, at We/tminfler aforeſaid, in 


_ conſideration that the ſaid John, at the like requeſt 


of the ſaid Richard, had before that time let to hire 


to the faid Richard, go other tons of iron kint- 
lage, of the ſaid John, for him the ſaid Richard to 


have and uſe; and that the ſaid Richard, accord- 


ing to that letting to hire, had and uſed the ſame, 


for a long time (to wit, for the fpace of other 27 
months) then elapſed, he the ſaid Richard then and 


(z) The time is not neceſſary to be ſtated, if not knows, 
Oe Act ang there 
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there undertook, and faithfully promiſed the faid 
John, to pay him ſo much money as he therefore 
reaſonably deſerved to have, when he ſhould be 
thereto afterwards requeſted 3 and the ſaid John 
avers, that he therefore reaſonably deſerved to have 
of the ſaid Richard, other 50. of like lawful mo- 
ney, to wit, at Węſiminſter aforeſaid, whereof the 
ſaid Richard- afterwards, to wit, on the ſame day 
and year aforeſaid, there had notice. Add a count 
for money paid, and the common concluſion. | 
Was indebted to the ſaid John in 50/. of lawful For the uſe of 3 
money of Great Britain, for the uſe and enjoyment billiard-table. 
of a certain billiard-table, with the balls and ſticks * | 
thereunto belonging, of the ſaid John, by the ſaid 
Richard, and at his ſpecial inſtance and requeſt, 
and by the permiſſion of the ſaid John, for a long 
ſpace of time before then elapſed, had uſed and 
enjoyed; and being ſo indebted, he the ſaid Ri- 
chard, in conſideration thereof, &c. undertook, &c. 
And whereas, afterwards, to wit, on the ſame day Quantum meruit, 
and year aforeſaid, at We/tminfter aforeſaid, in con- 
ſideration that the ſaid John, at the like requeſt of 
the ſaid Richard, had before that time permitted 
and ſuffered the ſaid Richard to have, uſe, and en- 
joy, a certain other billiard-table, with the balls 
and ſticks thereto belonging, of the ſaid John, and 
that the faid Richard ads of virtue of the ſaid 
laſt-mentioned | permiſſion, uſed and enjoyed the 
fame, for a long time before then elapſed, he the 
ſaid Richard then and there undertook, and faith- 
fully promiſed the ſaid John, to pay him fo much 
money as he therefore reaſonably deſerved to have, 
when he ſhould he thereto afterwards requeſted 
and the ſaid John avers, &c. 8785 | 
Oxfordſhire, to wit. John Denn complains of Declaration for 
Richard +enn, being, &c. For that whereas, the the hire of a 
ſaid Richard, on the 12th day of Auguſt, in the year n 
of our Lord 1794, to wit, at Witney, in the ſaid by the plaintiff. 
county, was indebted to the ſaid hn in 50l. of Ts 
lawful money of Great Britain, for the uſe and 
hire of a certain fulling- mill of the ſaid John, there 


ſituate, 
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ſituate, 1 the Gid Richard, and at his ſpecial in- 
ſtance and requeſt, and by the ſufferance and per- 


miſſion of the faid John, for divers long ſpaces of 


time, before then elapſed, had and uſed, for in and 
about the fulling of divers large quantities of cloth, 
of and for the laid Richard, and for divers large 


_ quantities of clay, by the ſid Jahn, before that 


time found and provided, for in and about the ful- 


ling of the ſaid cloth, and at the like inſtance and 


| pou meruit 
> any ; 


requeſt of the ſaid Richard; and being ſo indebted, 


he the ſaid Richard, in conſideration thereof, &c. 


And whereas, afterwards, to wit, on the ſame 
day and year aforeſaid, at Witney, aforeſaid, in the 


county aforeſaid,” in conſideration that the ſaid 


ay at the like ſpecial inſtance and requeſt of the 
id Richard, had before that time ſuffered and per- 
mitted the ſaid Richard to uſe, and that he the faid 


ling-mill, of the ſaid ahn, there ſituate, for in 


- Richard had the tad F uſed, a. certain other ful- 


and about the fulling of divers other large quanti- 


ties of cloth, of and for the ſaid Richard, and alſo 
in conſideration that the ſaid John, at the like re- 


queſt of the ſaid Richard, had before that time 


clay, for in and about the fulling 


out, and an inſimul cumputaſſet, if neceſſary, allo 


the common concluſion. 


Declaration for 
the hire of a 

| boat or veſſel 
called a punt. 


debted, &c, 


called a punt, of him the ſaid en by chr ſaid 


found and provided divers other large quantities of 
F the ſaid laſt- 
mentioned cloth; he the ſaid Richard then and 
there undertook, &c, Add a count for money laid 


x 
* 


For the uſe and hire of a certain boat or veſſe 
Richard, and at his requeſt, and by the permiſſion 
of the ſaid John, for a long ſpace of time then 
elapſed, had, uſed, and enjoyed; and being ſo in- 


4 — And whereas, &c. in conſideration that the ſaid 


7 


| Feu, at the like requeſt of the ſaid Richard, had 


before that time, let to hire to the ſaid Richard, a 

certain other boat or veſſel, called a punt, for him the 

ſaid Richard, to have, uſe, and enjoy, and that 25 
« 5 . | $a al 


— 


ſaid Richard had, according to that permiſſion, uſed 


and enjoyed the ſame, for a long time then elapſed; 


he the faid'Richard then and there undertook, and 
faithfully promiſed the ſaid John; to pay him ſo 


much money as he therefore reaſonably deſerved 


to have, when he ſhould be thereto after wards re- 
queſted; and the ſaid John avers, that he therefore 


reaſonably deſerved to have of the ſaid Richard, 
other 10/, of like lawful money, to wit, at V. 
minſter aforeſaid, whereof the ſaid Richard after- 
wards, to wit, on the, day and year aforeſaid, there 
had notice. Add a count for money paid, and 


_ common concluſion. Mao, 


Londen, to wit. John Dem complains of Ri. For work done 
thard Fenn, being, Cc. For that whereas, the ſaid as à factor. 


Richard, on the 6th day of arch, in the year of 
our Lord 1794, to wit, at London aforeſaid, in 


the pariſh of Saint Mary-le-Bow, in the ward of 


| Cheap, was indebted to the faid John in vol. of 


lawful money of Great Britain, for the work and 


labour, care and diligence, of the ſaid John, by 
him the ſaid John before that time done, performed, 
and beſtowed, as the factar or agent, of and to the 
faid Richard, in and about the ſelling and diſpoſing 
of divers goods, wares, and merchandiſes of the 
aid Richard; and alſo in the doing and tranfaRting 


ſaid Richard, and at his ſpecial inftance and requeſt; 
and being ſo indebted, he the ſaid Richard, in con- 
ſideration thereof, afterwards, to wit, on the ſame 
day and year aforeſaid, at London aforeſaid, in the 


bother the buſineſs of the faid Richard, and for the 


pariſh and ward aforeſaid, undertook, and then and 


there faithfully promiſed the ſaid John, to pay him 


_ the ſaid ſum of money, when he ſhould be thereto 


« 


afterwards requeſted: Aud 10hereas,” afterwards, to Quantum meruit. 


wit, on the ſame day ay aca aforeſaid, at London 
aforeſaid, in the pariſh and ward aforeſaid, in con- 


ſideration that the ſaid John, at the like: requeſt 
of the ſaid Richard, had before that time done, 
performed, and beftowed, other his work and la- 


bour, 


* 


Detlarations in Affumput. 
bour, care and diligence, as the factor or agent of 


and to the ſaid Richard, in and about the ſelling. 
and diſpoſing divers other goods, wares, ga, 


merchandifes, of the ſaid Rrchard, and in the doing 


and tranſacting other the buſineſs of the ſaid Ri- 


chard, and for the ſaid Richard; he the ſaid Ri- 
chard then and there undertook, and faithfully, 
promiſed the ſaid John, to pay him ſo: much mo- 
ney as he therefore reaſonably deſerved to have, 
when he the ſaid Richard ſhould be thereto after - 


wards requeſted; and the ſaid Fohn avers, that he 


therefore reaſonably deſerved to have of the ſaid 
Richard, other 7ol. of like lawful money, to wit, 
at London aforeſaid, in the pariſh and ward afore- 
faid, whereof the ſaid Richard, afterwards'to wit, 
on the ſame day and year aforeſaid, there had no- 
tice, © Add a count for money paid, money lent, 


and an in/imul computaſſet, with the common con- 
cluſion. | e 7h A” 


Ns | 
Notes. 


Faclors, in commerce, are agents to perſons who 


act and negotiate for merchants by commiſſion; 


Factors of ſale. 


Factors are either charged with the buying or the 
ſelling of goods, or with both. Thaſe of the firſt 
kind are uſually eſtabliſhed in places of conſiderable 
manufactories, or cities of great trade. Their 
office is to buy up commodities, fer merchants re- 
ſiding elſewhere, to, ſee them packed, and -ſend 
them to the perſons for whom they were bought. 

Fatters of. ſale, are uſually fixed in places where 
there is a great vent. To theſe, merchants and 
manufacturers ſend their goods to be ſold for them, 


according to the price, and other conditions ex- 


preſſed in the orders delivered them. ww 
The wages or allowances: for ſelling, are uſually 


clear of all expences of carriage, exchange, re- 
mittances, &c. excepting poſtage of letters, which 


are never put to account. 945850 
VT Frm gs ce FaQors 


/ 


* 
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Factors ſhould ſtrictly obſerve the orders of To obſerve 
their principals, or elſe they are liable to the da- 4e 
mage accruing from the neglect of them. . 
When factors have unlimited commiſſion to do for ir an unlimited 
their conſtituents the beſt they can, they are ex- commiſſion.be 
cuſable, tho? their tranſactions are attended with given. 55 


* 
* 


loſs to their principals ; but no factor, who has I 
merely a commiſſion to ſell, &c. for another, is 
excuſable for crediting another perſon beyond the 
uſual. time allowed in the fale of the commodities 
which he diſpoſes of; in ſuch a caſe, he is anſwer- 
able to the principal out of his own eſtate, | _. 

If a factor ſells on the uſual truft to a perſon of If he ſells on 

credit, who afterwards becomes inſolvent, he uſusf credit. 

is diſcharged ; but not if the man's credit was bad 15 
at the time of ſale. A factor ſhould always be 
punctual in the advices of his tranſactions, ſales, 
purchaſes, freights, and draughts by exchange; he 


ſhould never deviate from the orders he receives in 
the execution of a commiſſion for purchaſing goods 
If goods 
that are bought are ſent to a different place from 
that to which they were ordered, they become the 
12 Med. 514, 515. Mol. Lex Merc, 83. 5 
A factor, that has only 4 bare authority to ſel, Bare artthority. 
money . preſently on the ſale. 1 Bulftr. 104. | 
_ Every of common right is to /ell for ready Factors are to 
money; but if he be a factor in a ſort of dealing or money 
there, if he ſells toa perſon of good credit af that 
time, and he after becomes inſolvent, the factor is 
ouſly diſcredited at the time of the ſale. Bur if there 
be no ſuch uſage, and he, op the general autho- | 
t 


either with reſpect to price or quality. 
faftors, unleſs the merchant allows them. Vid: 
cannot truſt, but ought y take and receive the 

ſell for ready 
trade, where the uſage is for factors 1 ſell on truſt, iy. 
diſcharged; but otherwiſe if it be to a man notori- 
rity to ſell, ſells upon truſt, let the vendee be ever 


ſo able, the factor is only chargeable ; for, in that 
caſe, the factor having gone beyond his authority, 
there is no contract 1 between the rules 


| 1 10 .* 


and the factor's principal, and ſuch fale is a con- 
verſion-in the factor; and if it be not in market 
overt, no property is thereby altered, but trover 
will alſo lie againſt the vendee. S0 likewiſe if it 
dee in a market overt, and vendee #nows' the factor 
ids ſell as factor. _ Holt, 3 ere fs 
He ha er A r has only power to fell, and 5 
ane e or alle 
his principal. the property of the goods by pledging them as 2 
. ſecurity for his on debt, tho' there is the formality 
of a bill of parcels and a receipt. Lee C F. Paterſon 
| 3 Tal, 2 Str. oo : + 0 hy 8. Fa" 4 
It Ke falls at bis Where, the uſage of the trade; the fact 
an A. ſells — in his 2 — riſque ; that is, at all 
ee.uents anſwerable to the owder, the owner, in 
ſuch caſe, cannot arreſt the buyer for the money 
due on the ſale, for the factor, not the buyer, is 
ttme debtor to the owner of the goods. Alderton v. 
Schrimſbire, 2 Str. 1182. recogn. in Eſcot v. Mil. 
ward, Sitt. M. 24 Geo. 3. %% Mr. Fuſtice Buller, 
RR” R !! Cn nico aptts 
When a lien on A factor has a lien on goods conſigned to him, 
the goods. not only for incidental charges, but as an item of 
mutual aceount for the general balance due to him, 
fo long as he retains the poſſegion;, but if he parts 
"with the.poſſeſſion of the goods, he parts with his lien, 
beeauſe it cannot then be retained” as an item for 
the general account. Nruzer v. Wilcox; Lord Ch. 
I Burr. 494. cited alſo in 2 Burr. ga. 
A factor may It is no fraud for a fuctor, towing the cirtum- 
ſaſely advance ſtances of his principal to be deſperate; and beliru- 
ys to ſave. jag that he muſt break, unleſs he can procure” 
— credit, to advance money upon his bills 1 7 — him 
From an immediate failure; on the contrary,” it is 
honoufable, friendly, and a generous act. M pre- 
_Judice can arife but to the lender himſelf; he: may 
loſe the whole, or the greateſt part of the money 
ſo advanced, but thie principal's eſtate; if he breaks, 
is by ſo much a guiner; or ſome particular creditors, 
to whom this money bas been paid, are garners. 
If, by this affiſtance,” the principal has the at 


EP 


ners 
uck 


— 
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luck to Hand his ground, he, and all his creditors; 
are benefited; but none of his creditors" can ſuffer 

| by the advancement of money to their debtor. 
Many beneficial inſtances of this kind have ſaved 
the moſt conſiderable houſes from ruin. Foxcroft —- 
v. Devonſhire, 1 Burr. 940. Lord Mansfield. . EK 

Tho? the purchaſer of goods from a factor has Tho' the pur- 

a right to pay bim the money, yet, when the T 4 
principal and factor have a diſpute, the buyer, with fa&or, Yor” if 
notice of ſuch diſpute, has no right to prejudice there be a diſ- 
the title of the principal; therefore à factor, who pak; between 
becomes ſurety for his principal, has a lien on the ee 
price of the goods ſold by him, for his pr incipal, to buyer ca | 
the amount of the ſum for which he has become prejudice prin- 
ſurety. Drinkwater v. Goodwin, Cuup. Rep. 2:53, eipal's credit. 
A factor who receives cloths, and is authorized When a factor 
to ſel them in his own name, but makes the buyer has 2 right co 
debtor to himſelf, tho? he is not anſwerable for the ne che 
debt, yet he has a right to receive the money. wg 
His receipt is a diſcharge to the buyer, and he has 

_ right to bring an action to compel the payment; 
and it would be no defence for. the buyer in that 
action to ſay, that as between him and the prin= 
cipal (hey the buyer) ought to have that money, | 
becauſe the principal is indebted to him in more 
than that ſam ; for the principal himſelf can never ſay 
that, but where the factor has nothing due to him. 
There is no caſe in law or equity, where a 
factor, having money due to him to the amount 
of the debt in diſpute, was ever prevented from 
taking money for cloths in his hands. bid. 255. 
A factor has a lien on the price of goods in the p,cor has a lien 
hands of the buyer; tho“ he has not the actual on the price of 
poſſeſſton of them, yet, as he has a power of giving goods in the 1 


a diſcharge,” or bringing an action, he has à right roo the 


to retain the money in conſequenee of his lien, as 
much as a mortgagee has by the title deeds of am eſtate 
in his hands, tho he is not in poſſeſſion. bus. 


Orforaſbire, to wit. The reverend Jahn Dumm, For a curate of | 
Pa rates, of the reverend Rithard Fun, hin dr | | | 


doctor in divinity, being in the cuſtody of the 
e 2 2 marſhal 
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marſhal of the marſhalſea, of our lord the now 
king, before the king himſelf, For that whereas, 


. the ſaid Richard, on the 6th day of March, in the 


year of our Lord 1794, to wit, at Witney, in the 
ſaid county, was indebted to the ſaid Fohn in 60). 
of lawful money of Great Britain, for the work 
and labour, care and diligence, of the ſaid. John, by 
him the ſaid John before that time, done, per- 
formed, and beſtowed for - the ſaid Richard, in and 
about the buſineſs of the ſaid Richard, and for the 
ſaid Richard, and at his ſpecial inſtance and re- 
queſt, in reading, preaching, and celebrating divine 
ſervice in the parochial church of Witney, in the ſaid 
county; and being ſo indebted, he the ſaid Richard, 
in conſideration thereof, afterwards, to wit, on the 
ſame day and year aforeſaid, at #itney aforeſaid, un- 
dertook, and then and there faithfully promiſed the 
ſaid John, to pay him the ſaid ſum of money, when 
he ſhould be thereto afterwards requeſted : And 
whereas, afterwards, to wit, on the fame day and 
year aforcſaid, at M itney aforeſaid, in conſideration 
that the ſaid Fohn,-at the like requeſt of the ſaid 
Richard, had before that time, done, performed, 
and beſtowed, other his work and labour, care 
and diligence, in and about other the buſineſs of 

the ſaid; Richard, and for the ſaid Richard, in 
reading, preaching, and celebrating divine fervice 
in the parochial church of V itney aforeſaid, in 
the ſaid county, he the ſaid Richard, then and 


there undertook, and faithfully promiſed the ſaid 


Febn, to pay him ſo much money, as he therefore 
reaſonably deſerved to have, when he ſhould be 
thereto afterwards requeſted; and the ſaid — 

ve 


12 5 avers, that he therefore reaſonably deſerved to 


of the ſaid Richard other 60l. of like lawful money, 
to wit, at Mitney aforeſaid, in the ſaid county, 
whereof the ſaid Richard afterwards, to wit, on 


tte ſame day and year aforeſaid; there had notice. 
a acount for money paid, (and an infimul. com- 


N pt . þ * . 1 
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before that time kept and taken care of for the ſaid 
Richard, and at his ſpecial inſtance and requeſt; 
and being ſo indebted, &c. undertook, &c. | 


And whereas, afterwards, to wit, on the ſame Quantum mer 


day and year aforeſaid, at ee aforeſaid, in 
conſideration that the ſaid John, at the like requeſt 
of the ſaid Richard, had before that time kept and 


taken care of, a certain other coach of the ſaid . 


Richard, and for the ſaid Richard, he the ſaid 


Richard, then and there undertook, and faithfully 


romiſed the ſaid John, to pay him ſo much mone 
1 he therefore reaſonably 2 4 


ſaid John avers, that he therefore, &c. Add two 
counts. for work and labour generally, and money 
paid, with common concluſion... _ es 


rved to have, when he 
ſhould be thereto afterwards requeſted ;; and the 


9: 


344 
Was indebted to the ſaid John in 5ol. of lawful For the landing 


money of Great Britain, for the ſtanding of a cer- of a coach. 
tain coach of the ſaid Richard, by the ſaid John 


uit. 


Londen, to wit. Richard Fenn, late of London, Veclaration for | 


_ merchant, was attached to anſwer Fohn Denn, in a 


plea of treſpaſs on the caſe; and whereupon the 


ſaid Fohn, by Z. F. his attorney, complains, For eutla 


that whereas, the ſaid Richard, and one Abraham 


| Lynch, (which ſaid Abraham has been, and ſtill is, 
by due courſe of law out-lawed, at the ſuit of the 


ſaid John,) on the 6th day of January, in the year 
of our Lord 1791, at London aforeſaid, in the 
pariſh of St. Mary le- Boro in the ward of Chea 

were indebted to the ſaid John in 60l. of lawful 


money of Great Britain, for money by the ſaid 


Joby before that time lent and advanced to the ſaid 


Richard and Abraham, who, &c. at their ſpecial 


inſtance and' requeſt ; and being ſo indebted, they 


the ſaid Richard and Abraham, who, &c. in con- 


ſideration thereof, afterwards, to wit, on the ſame 
day and year aforeſaid, at London aforeſaid, in the 
pariſh and ward aforeſaid, - undertook, and then 


and there faithfully promiſed the ſaid John, to pay 


him the ſaid ſum of money, when they ſhould be 


« 


_ thereto afterwards. requeſted: 17? the ſaid Fn Breach, 


money lent to 
two parties, 
where one was 


342 


and Abraham who, &c. (altho* often requeſted, 
&c.) have not, nor hath either of them, yet paid 
the ſaid ſeveral ſums of money, or any part there- 


of, to the ſaid John, but to pay the ſame, or an 


| For ſalvage of 


an anchor, and 
cable. 


part thereof to the ſaid Fohn, have, and each of 
them hath, hitherto wholly refuſed, and the faid 
Richard ſtill refuſes, to the ſaid Jahn his damage of 
100/.; and therefore he brings his ſuit, ce. 
Middleſex, to wit. John Denn complains of 
Richard Fenn, being, &c. For that whereas, the 


ſaid Richard, on the 5th day of O#gber, in the 


year of our Lord 1794, to wit, at We/tminſter in 


. falvage of a certain anchor and cabling, by him 
and 


Quantum meruit. 


the faid county, was indebted to the faid Fohn in 
10/1. of lawful money of Great Britain, for the 


the faid John before that time ſaved for deli- 


vered to the ſaid Richard, and at his ſpecial inſtance 


and requeſt; and being ſo indebted, he the faid 
Richard, in conſideration thereof, afterwards, to 
wit, on the ſame day and year aforeſaid,” at . 
minſter aforeſaid, undertook, and faithfully pro- 
miſed the ſaid John, to pay him the faid ſum of 


money, when he ſhould be thereto afterwards re- 


queſted : And whereas, afterwards, to wit, on the 
ſame day and your aforeſaid, at ef 4-5 il afore- 
faid, in conſideration that the faid John, at the 


like requeſt of the ſaid Richard, had before that 


time ſaved for and delivered to the ſaid Richard a 


_ certain other anchor and cable, he the ſaid Richard, 
then and there undertook, and faithfully promiſed 
the faid John, to pay him ſo much money as be 
therefore tan amps d deſerved to have, when he 


ſhould be thereto afterwards requeſted ; and the ſaid 
John avers, that he therefore reaſonably deſerved 
to have of the ſaid Richard other 201, of like lawful 


money, to wit, at J#/2/tminfter - aforeſaid, whereof 


the ſaid Richard afterwards, to wit, on the ſame 


day and year aforeſaid, there had notice. Add 
| two counts for work and labour genera{ly, money 


paid, and common concluſion: 


is Notes. 


„ | 
Salvage money is a recompence allowed, both by Salvage, wh 
the D and civil law, to ſuch perſons as — eee 
aſſiſted in ſaving merchandifes, ſhips, &c. from 
periſhing in wrecks, or by pirates or enemies, By 
ſtat. 2 Ed. 3. c. 13., if any ſhip be loſt on the 
ſhore, and the goods come to land, (ſo as it be not 
legal wreck) they ſhall preſently be delivered to 
the merchants, they paying only a reaſonable re- 
ward, (formerly a tenth part of the value of the 
thing ſaved,) callad Salvage, to thoſe that preſerved 
them. But by tat, 12 Ann. c. „ Nowak by 
4 Geo. I. c. 12., in order to_affilt the diſtreſſed, 
and prevent the ſcandalous illegal practices on 
ſome of our ſea coaſts, it is enacted, That all head 
officers of towns near the ſaa, ſhall, upon application 
made to them, ſummon as many hands as are neceſſary, 
and ſend them to the relief of any ſhip or in diſtreſs, on 
forfeiture of 1001. ; and in «aſe of aſſiſtance given, 
ſalvage hall be paid by the owners, to be aſſeſſed 
by three neighbouring r/iices,  - 
Where goods are ſaved from fire, when the ſhip. Saving from 
took fire, at the hazard of defendanzs? lives, if fire. | 
trover be *brought for them, the defendants may 
14 5 in evidence, that they detained them till paid 


39 9 bes ol n . „ 

_ Salvage W all nations, it being rea- Allowed by al! 

ſonable, that a man ſhall be rewarded who hazards nations. 

- his life in the ſervice-of another; but this matter 

en Bi 393 2 Salk. 
; 3 to wit. John Denn complains of Ri. For che hire ef 

chard Fenn, ee cuſtedy of the marſhal of * Hip. 

the marſhalſea, of our lord the now. king, before 

the king himſelf, For that whereas, the ſaid Ri- 

chard, on. the 11t day of October, in the year of 

our Lord 1794, to wit, at London aforeſaid, in the 

pariſh of St. MHary-le-boꝛo in the ward of Cheap, 


Was 


Declarations in „ adumplt. 


5 wn to the ſaid Jobn in 500. of lawful 
. of Great Britain, for the uſe and hire of a 
certain ſhip or veſſel, with the tackle and furniture 
thereto belonging.” © called the Nancy, of the faid 
ohn, by him the ſaid John before that time let to 
ire, and delivered to the ſaid Richard, and at his 
ſpecial inſtance and requeſt, and by the ſaid Ri- 
chard, according =p that letting to hire, bad and 
uſed, for a long ſpace of time then elapſed; and 
being fo indebted, he the ſaid Richard, in conſi- | 
- deration thereof, &c. undertoak, &c. 
gente meruit, And whereas, afterwards to wit, on the e 
day and year aforeſaid, at Londeq aforeſaid, in the 
iſh 5 ward aforeſaid, in conſideration that the 
= _— at the like requeſt. of the ſaid Richard, 
efore that time 5 to hire, and delivered to 
2 faid Richard, a certain other ſhip or veſſel called 
the Nancy, with the tackle and furnityre thereto 
belonging to the ſaid Jobn, to be had and uſed, 
| and which was accordingly had and uſed by the 
| ſaid Richard, he the ſaid Richard, then and there 
N om; and faithfully promiſed the ſaid John, 
to pay him ſo much money as he therefore reaſon- 
ably deſerved to have, when he ſhould be thereto 
= afterwards requeſted; -and the ſaid John ayers, that 
he therefore reaſonably deſerved. to havę of the ſaid 
ichard other Sol. © of like lawful money, to wit, 
at London aforeſaid, in the pariſh and ward afore- 
ſaid, whereof the ſaid Richard, afterwards to wi 
on the ſame day and year aforeſaid, there 
7 Add a count for money paid, and cen an. 
cluſian. | 
5 fu a farrier's London, to wit, John Denn We ee ww; Ri 
7 0 woeing chard Fenn, being, &c. For that whereas, the ſaid 
= of ler, 2 Richard, on the 5th day of March, in the year of 
, 7255 to wit, at London aforeſaid, in 
8 of Saint Mary- le- Boto in the ward of 
Cheap, was indebted to 56 ſaid Richard, in 401. of 
Jawful money of Great Britain, for the work and 
labour, care del dili ng of av of the ſaid Jahn as a 
farrier, in ſhoei divers horſes, mares and 
wo geldings, 


geldings, for the ſaid Richard, and at his ſpecial 
inſtance and requeſt,” and for divers materials and 
other neceſſary things, before then found, pro- 
vided, uſed, and applied by the ſaid Fog in and 


about that work, at the like reque 
Richard, he the ſaid Richard, in conſideration 
thereof, afterwards to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, in the pariſh 
and ward aforeſaid, undertook, and then and there 


faithfully promiſed the ſaid John, to pay him the 


aid ſum of money, when he ſhould: be thereto 


of the faid 


afterwards requeſted ; And whereas, afterwards to Quantum Tr, 


wit, on the ſame day and year aforeſaid, at London 
aforeſaid, in the parith and ward aforeſaid, in con- 


ſideration that the ſaid John, at the like requeſt of 


the ſaid Richard, had before that time, done, ner- 


formed, and beſtowed, other his work and labour, 


care and diligence, as a farrier, in' ſhoeing of 
divers other horſes, mares, and geldings, for the 
ſaid Richard; and had alſo, at the like requeſt of 
the ſaid Richard, found, provided, uſed, and applied 
divers other materials, and other neceſſary things, in 


and about the ſaid laſt- mentioned work, he the faid + 


Richard, then and there undertook, and faithfully 
promiſed the ſaid Jobn, to pay him ſo much money 
as he therefore reaſonably e to have, when 
he the ſaid Richard ſhould be thereto. afterwards 
requeſted; and the ſaid John avers, that he there- 
fore reaſonably deſerved to have of the ſaid Richard 
other 40/. of like lawful money, to wit, at London 
aforeſaid, in the pariſh and ward aforeſaid, whereof 
the ſaid Richard, afterwards to wit, on the ſame day 


and Jeu aforeſaid, there had notice, Aud whereas Indebitatus 
the ſaid Richard, afterwards to wit, on the ſame day aſumgſit for cur- 


and year aforeſaid, at London aforeſaid, in the pariſh s 


and ward aforeſaid, was indebted to the ſaid John in 
other 40l. of like lawful money, for the work and 
labour, care and diligence of the ſaid Jabu, by him 


the ſaid 70%n before that time, done, performed, and 


beſtowed, for the ſaid Richard, in and about the 
healing and curing of divers horſes, mares, and 


geldings, 


| 


horſes. 


* 


Detlarations in Aſumpſit. 


geldings of the ſaid Richard, of divers diſeaſes, dif. - 
orders, and maladies, under which they had before 
then reſpectively laboured and languiſhed, at the 
ſpecial inſtance and requeſt of the ſaid Richard; 
and for divers potions, draughts, ointments, medi- 
eines, and other neceſſaries, uſed, adminiſtered, 
and applied on thoſe occaſions by the ſaid John, at 
the like requeſt of the ſaid Richare'; and being ſo 
indebted, ' he the ſaid Richard, in conſideration 
thereof, afterwards to wit, on the fame day and 
year aforeſaid, at Londen aforeſaid, in, &c. under- 

took, &c.: And whereas, afterwards to wit, on 
the ſame day and year-aforeſaid, at London afore- 
ſaid, in, &c. in conſideration that the ſaid John, 
at the like requeſt of the faid Richard, had before 
that time, done, performed, and beſtowed, other 
his work and labour, care and diligence, in and 
about the healing and curing of divers other horſes, 
mares, and geldings of the faid Richard, of divers 
other diſeaſes, diſorders, and maladies, under which 
they had laboured and languiſhed; and had alſo 
uſed, adminiftered, and applied, at the like requeſt 


of the ſaid Richard, divers other potions, draughts, 
_ ointments, medicines, and other neceſſary things 


on thoſe occaſions, he the ſaid Richard, then and 


there undertook, and faithfully promiſed. the ſaid 


Jobn, to pay him ſo much money as he therefore 


. reaſonably deſerved to have, when he the faid 


Richard ſhould be thereto afterwards requeſted; 


and the ſaid John avers, that he therefore reaſon- 


ably deſerved to have of the ſaid Richard other g0/. 
of like lawful money, to wit, at London aforeſaid, 


in the parith and ward aforeſaid, whereof the ſaid 


Declaration for | | 
the carriage of a Richard. Fenn, being, &c. For that whereas, the 


paſſenger from 
New York to 


— 


Richard afterwards, to wit, on the ſame day and 
year aforeſaid, there had notice. Add a count for 


4 
” 


and common concluſion. —_ Ss | 
Middleſex, to wit. John Denn complains of 


money paid, (an infimul computaſſet, if neceſar),) 


faid Richard, on the 20th day of February, in the 
year of our Lord 1794, to wit, at * 


e 


* 


a ations in Aſſumpſit. 


the ſaid rene was indebted to the ſaid Jobn in 
50l. of lawful - money of ' Great Britain, tor the 
carrying and conveying of the ſaid Richard from 
parts beyond the feas, to wit, from New York to 
the port of London, in a certain ſhip ar veſſel call- 
ed the Nancy, whereof the ſaid John was (maſter 
and commander, and at the ſpecial inftance and 
requeſt of the faid Richard; he the ſaid Richard, 
in conſideration thereof, afterwards, to wit, on the 
ſame day and year aforeſaid, at Weſtminſter, afore- 
laid; undertook, &c. e 
And whereas, afterwards to wit, on the ſame Nuantum meraiz, 
day and year aforeſaid, at Vfiminſter aforeſaid, 0 
in conſideration that the ſaid John, at the like re- 
queſt of the ſaid Richard, had before that time 
carried and conveyed the ſaid Richard from parts 
beyond the ſeas, to wit, from New York aforeſaid 
to the port of London, in a certain other ſhip or 
veſlel of the ſaid Richard, called the Nancy, whereof 
the ſaid Richard was maſter and commander; he 
the ſaid Richard, then and there undertook, and 
faithfully promiſed the ſaid John, to pay him fo 
much money as he therefore reaſonably deſerved to 
have; and the ſaid 7ehn avers, &c. Add two 
counts for meat, drink, and other neeeſſaries, found 
and provided by the ſaid Fohn for the ſaid Richard, 
and at his requeſt; money paid, and an account 
ſtated, with the common concluſion. feels Mat | 
Was indebted to the faid John in gol. of lawful, For tonnage of 
' &c. for the tonnage of divers goods, ' wares, and Sonde, &. 
merchandiſes of the ſaid Richard, by him the ſaid 
John before that time , a. carried and con- 
veyed, from the river of Thames, in London afbre- 
ſaid, to Pangborn in the county of 'Berks, in a cer- 
- tain barge of the ſaid ohn, for him the ſaid Richard, 
and at his fpecial inſtance and requeſt; and being 
In conſideration that the ſaid John, at the like Quantum meruit. 
requeſt of the ſaid Richard, had before that time PRs 


* 


Fo 


navigated, carried and conveyed, divers other 
goods wares, and merchandiſes, of him the ſaid 
| =, | Richard, 


= 
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Richard, from the river of Thames aforeſaid to 
Pang born aforeſaid in a certain other barge of the 
ſaid John; he the ſaid Richard, then and there 
undertook, &c. Add two counts for work and 
labour of plaintiff and his ſervants, with certain 

barges of ſaid plaintiff, at the requeſt of the defan- 

| . dant; money paid, and concluſiog. 0 
For 75 fale of 2 ¶ Was indebted to the ſaid John in bol. of lawful mo- 
Bandiog * ney of Great Britain, for a certain crop of graſs of the 
| ſaid Fohn, by him the faid John before that time 
| bargained and fold to the faid Richard, and at his 
| ſpecial inſtance and requeſt, and by the ſaid Ri. 

chard, according to that bargain and fale, accepted, 

gathered, had and taken away; and being fo in- 
j he the ſaid Richard, in conſideration there- 
of, afterwards, . to wit, on the ſame day and year 

| aforeſaid, at Veſiminſter aforeſaid, undertook, &c, 
| Luantum meruit. In conſideration that the ſaid John, at the like 
BE ; ſpecial inſtance and requeſt of the faid Richard, 
| had before that time bargained and fold to the ſaid 
| Richard a certain other crop of graſs of the ſaid 
| Jobn, and that the ſaid Richard had, according to 
the ſaid laſt-mentioned bargain and ſale, accepted, 
gathered, and taken away the ſame; he the faid 
Richard, then and there undertook, and faithfully 
promiſed the ſaid John, to pay him fo much money 
| as he therefore reaſonably deſerved to have, when 
he ſhould be thereto afterwards requeſted ; and the 
| faid John avers, that, &c. Add a count for money 

id, and common conclufion. ea | 


— __— 


For a ſix clerk Middleſex, to wit. V. L. S. eſquire, one of the 
— againſt one of ſix clerks of the court of chancery of our lord the 


1 _—_ 2 now king, complains of Richard Roe, gent. one 


ingy, &c. in of the clerks'of him the ſaid W. L. S., now pre- 
the petty bag ſent here in court, in his own proper perſon, in a 
office. plea of treſpaſs on the caſe, For that whereas, the 
| faid Richard, on the 19th day of January, in the 

year of our Lord 1793, at We/tminfler, in the ſaid 

county, was indebted to the ſaid . L. in 5ool. 

of lawful, &c. for ſo much money before that 

time of right due and payable from and by the faid 

e © . Kichard, 


' Richard to the ſaid V. L. for his lawful fees, as 
one of the ſix clerks of the laid court of chancery, 


of our lord the king, accruing due to him for and 
on the copies of divers pleadings, and other records 


of the ſaid court, uſually diſpatched in the office 
of the fix clerks of the faid court; and for and on 


the exemplification of divers bills, anſwers, and 


other proceedings in the ſaid court; and for and 
on divers commiſſions of rebellion, iſſued out of 


the ſaid court before that time, ſigned by the ſaid 


IF. I., and by divers other perſons duly authoriſed 


by the ſaid V. L. in that behalf, as one of the ſix 
clerks as aforeſaid, at the ſpecial inſtance and re- 


ueſt of the ſaid Richard, and delivered out by the 
id Richard to divers clients of him the ſaid Ri- 
chard, and other perſons on behalf of ſuch clients; 
and alfo for and on the dockets of divers decrees, 
and diſmiſſions of bills, of, in and by the ſaid 


court, before that time grepared by the ſaid Richard, 
and examined by the ſaid . L., and by divers 
dcdther perſons by him-duly authoriſed in that be- 


half, at the like inſtance and requeſt of the ſaid 


Richard; and being ſo indebted, he the ſaid Ri- 
chard, in conſideration thereof, afterwards, to wit, 


on the ſame day and year aforeſaid, at HFefminfter 
aforeſaid, undertook, and faithfully promiſed the 
aid V. IL. to pay him the faid ſum of money, 
when he ſhould be thereto afterwards 1 


And whereas, afterwards, to wit, On, &c. at We 6 2d count for 
min/ter aforeſaid, in conſideration that the V. L., ſigning and li- 


vering out ts 


bad before that time, by himſelf and other perſons 1 


by him duly authorized in that behalf, ſigned; and pies of plead- 
that the ſaid Richard had before that time deli. inge, &. 


at the like inſtance and requeſt of the ſaid Richard, 


vered out, to certain other clients of him the ſaid 
Richard, and other perſons on behalf of ſuch 
clients, divers other copies of divers other plead - 
ings, and other records of the ſaid court, and 
divers other exemplifications of divers other bills, 


anſwers, and other proceedings of the ſaid court, 


and divers other commiſſions: of rebellion, iſſued 
EM | fn... 


* ” 
2 
Vet 


r 


5 1 the ſaid court; and alſo, in conſideration 


that the ſaid . L., at the like inſtanee and requeſt 
of the ſaid Richard, had before that time, by him- 
ſelf, and other perſans by him duly authorized in 


chat behalf, examined and ſigned, divers other 


dockets of divers decrees and diſmiſſions of bills, 
of, in, and by the ſaid court prepared by the ſaid 
Rabard; he the faid Richard, then and there un- 


dertook, and faithfully: promiſed the ſaid W. L., 
to pay him ſo much mo — was due to him the 


ſaid . L., for his fees o 


right due and payable 
to him in that behalf, when he ſhould: be thereto 
afterwards requeſted; and the ſaid I. L. in fact 


ſaith, that another ſum of 5007, of like - lawful 
money, at the time of the making of the ſaid laſt- 


ad punt for 
YE on the 
copies of plead- 
ings and on 


on of 
re &c. 


ue promife and undertaking, was due and 

of right payable to him for his fees in that behalf, 
to wit, at J/eftminſter aforeſaid; whereof the ſaid 
Richard: afterwards,” to wit, on the ſame day and 
year aforeſaid, there had notice: And whereas, the 
faid Richard; afterwards to wit, on, &c. at, &c. 
was indebted to the ſaid . L. in other 5000. of 
like lawful money, for fo much money before that 


time of right due and payable from the ſaid Richard 


to the ſaid . L., for his lawful fees; as one of the 
fix:clerks of the ſaid court, accruing: due to _ 
for and on the copies of divers pleadin 


other records of the ſaid court, uſually Apache 
in the office of the ſix clerks of the ſaid court; 


and alſo for and on the ewemplihcation -of divers 


05 bills, anſwers, and other - proceedin in the faid 


court; and for and on divers commi of rebel- 


lion, iſſued out of the ſaid court; and for and on 
divers other decrees and -difmiffions of divers bills, 
of, in, and by the ſaid court, before that time 
5 ſigned by the faid . Li, and divers perſons duly 
authorized by, and for and on the behalf of the ſaid 
N. I., and delivered ſo ſigned to the ſaid Richard, 


at the like requeſt of the ſaid Richard; and being 

ſo! indebted; he the ſaid Rirhard; in confideration; 

275 undertook: ec. Aud whereas, Nec. os confi- 
. ation 


F. 
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deration that the ſaid V. L. by himſelf, and divers ing of copies of 
other perſons- duly authoriſed by the faid . L. for pleadings, &c. 
that purpoſe, had before that time ſigned, and de- ver eee, 
livered ſo ſigned to the faid Richard, divers other defendant. 
copies of divers other pleadings, and other records th 
of the ſaid court, uſually diſpatched in the office 
of the ſix clerks of the ſaid court, for and on the 
behalf of the ſaid . L.; and divers- other exem- 
plifications of divers other bills, anſwers and other 
proceedings in the ſaid court; and divers other 
commiſſions! of rebellion,” iſſued out of the ſaid 
court; and divers other decrees and diſmiſſions of 
bills, of, in, and by the ſaid court, at the like 
requeſt of the ſaid Richard, he the ſaid Richard, 
then and there undertook, and faichfully promiſed 
the ſaid . L., to pay him fo: much money as was 
due to the ſaid: FF. L. for his fees, to him of right 
due and payable in that behalf, whenever he ſhould 
be thereto afterwards requeſted; and the ſaid . 
L. in fact faith, that another ſum of 500Y. of like 
lawful money, at the time of the maleing of the 
ſaid laſt promiſe and . undertaking” of the ſaid” R. 
chard; was due and of right payable to him for his 
fees in that behalf, to wit, at #:/iminſter aforefaid, 
whereof the ſaid Richard afterwards, to wit, on 
the day and year aforeſaid, there had notice. (Add 
a count for money paid, and an account ſtated, if 
neceſſaryc) Net the ſaid Richard (altho“ often re- Breach. 
queſted, &.) hath” not yet paid the ſaid ſeveral 
ſums of money, or any part thereof, to the ſaid 
V. L., but to pay the ſame, or any part thereof, 
to the ſaid 1. L. hath” hitherto wholly refuſed, 
and ſtill refuſes, to the ſaid” . L. his damage of 
1004, and therefore he prays remedy, &. AZ 
pledges to proſecute © 3 
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Poet and againſt Euecutorm. 


For an enecutor, _ London, to wit. Jobn Denn, executor of the 

for work done laſt will and teſtament of Thomas Noe, deceafed, 

3 complains of Richard Fenn being in the cuſtody of 

teſtator, goods the marſhal of the marſhalſea, of our lord the now 

fold and deli- king, before the king himſelf, For that whereas the 

_, vered, 3 ſaid Richard, on (a) the 1xcth day of September, in 

3 the year of our Lord 1794, to wit, at London afore- 

and an inc ſaid, in the pariſh of St. Mary-le- Bow, in the ward 

de, of Cheap, was indebted to the ſaid Thomas, in hi 

P-99- _ life-time, in 60l. of lawful money of Great Britain, 

for the work and labour, care and diligence, of the 

faid Thomas in his life-time, by the faid Thomas in 

his life-time, before that time done, performed and 

beſtowed, in and about the buſineſs of the ſaid 

_ Kicharg, and for the ſaid Richard, and at his ſpecial 

inſtance. and requeſt ; and for divers materials, and 

other neceſlary things, before that time found, pro- 

_ vided, uſed, and applied, in and about the faid work 

and labour, by the faid Thomas, in his life-time, for 

the ſaid Richard, and at his like requeſt z and being 

fo indebted, he the faid Richard, in conſideration 

thereof, afterwards to wit, on the fame day and 

year aforeſaid, at London aforeſaid, in the pariſh 

and ward aforeſaid, undertook, and then and there 

_ faithfully promiſed the ſaid Thomas, in his life-time, 

to pay him the faid ſum of money, when he ſhould 

Suentum meruit. be thereto afterwards requeſted : Aud whereas, af- 

tt terwards to wit, on the ſame day and year aforeſaid, 

3 at Landon aforeſaid, in the pariſh and ward aſore- 

3 ſaid, in conſideration that the ſaid Thomas, in his 
life-time, at the like requeſt of the ſaid Richard, 

had before that time done, performed, and beſtowed, * 

other his work and labour, care and diligence, in 

and about other the buſineſs of the ſaid Richard, 

and for the ſaid Richard; and had alſo found, pro- 


le) Any day is the life-time of the teltstor. 
2 | vided, 
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vided, uſed, and applied, divers other materials, 

and other neceſſary things, in and about the faid 
work and labour, at the like requeſt of the ſaid Ri- 
chard, he the ſaid Richard then and there undertook, 
and faithfully promiſed the ſaid Thomas, in his life- 
time, to pay him fo much money as he therefore 
reaſonably deſerved to have, when he the ſaid 
Richard ſhould be thereto afterwards requeſted; 
and the ſaid John executor as aforeſaid avers, that 
the ſaid Thomas in his life-time, therefore reaſon- 
ably deſerved to have of the ſaid Rrehard other G01. 
of like lawful money, to wit, at London aforeſaid, 

in the pariſh and ward aforeſaid; whereof the ſaid . 

(Richard; afterwards to wit, on the ſame day and 
year aforeſaid, there had notice: And whereas, af Trdebitatus af. bt 
terwards to wit, on the ſame day and year aforeſaid, 0 forwork | 
at London aforeſaid, in the pariſh and ward afore- 227 2P0ur 8& 1 
ſaid, the ſaid R. was indebted to the ſaid Thomas, in 
his life-time, in other 60/. of like lawful money, for 
the work and labour, care and diligence of the ſaid 
Thomas, in his life-time, by the ſaid Thomas, in his 
life-time, before that time dene, performed, and 
beſtowed, in and about other the buſineſs of the 

{aid Richard, and for the ſaid Richard, and at his f 
ſpecial inſtance and requeſt; and being ſo indebted, 
he, the faid Richard, in conſideration thereof, af- 
terwards to wit, on the ſame day and year aforeſaid, 
at London aforeſaid, in the pariſh and ward afore- 
id, undertook, and then and there faithfully pro- 
miſed the ſaid Thomas, in his life-time, to pay him 
the ſaid laſt-tnentioned ſum of money, when he 
ſhould be thereto afterwards requeſted : Aud twhtreas, Quantum meruit, | 

_ "afterwards to wit, on the fame day and year afore- | 1 
faid, at London aforeſaid, in the pariſh and ward | 
aforeſaid, in conſideration that the ſaid Thomas, in = 
his life-time, at the like requeſt of the ſaid Richard, | | 
had before that time done, performed, and be- 
ſtowed, other his work and labour, care and dili- 

. gence, in and about other the buſineſs of the ſaid Ni. 
chard, and for the ſaid Richard, he the ſaid Richard, 
then and there EI and faithfully yen, | 
a, os . e 


> 
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the ſaid Thomas, in his life-time, to pay him ſo 
much money as he therefore reaſonably deſerved to 
have, when he the ſaid Richard ſhould be thereto 
afterwards requeſted ; and the ſaid John executor 
as aforeſaid. avers, that the ſaid Thomas, in his 
life-time, therefore reaſonably Jeſerved to have, of 
the ſaid Richard, other 60/. of like lawful money, 
to wit, at London aforeſaid, in the pariſh and ward 
aforeſaid, whereof the ſaid Richard, afterwards to 
DEN wit, on the ſame day and year aforeſaid, there had 
Tndebitatur oſ® notice: And whereas, the ſaid: Richard, afterwards 
1 and to wit, on the ſame day and year aforeſaid, at Lon- 
delivered. don aforeſaid, in the pariſh and ward aforeſaid, was 
indebted to the ſaid Thomas, in his life-time, in 
other 60/. of like lawful money, for divers goods, 
wares, and merchandiſes, by the ſaid Thomas, in 
his life-time, before that time ſold and delivered to 
the ſaid Richard, at his ſpecial inſtance and requeſt; 
and being ſo indebted, he the faid Richard, in con- 
ſideration thereof, afterwards.to wit, on the ſame 
day and year aforeſaid, at London aforeſaid, in the 
pariſh and ward aforeſaid, undertook, and then and 
there faithfully promiſed the ſaid Thomas, in his life- 
time, to pay him the ſaid laſt- mentioned fum of 
money, when he ſhould be thereto afterwards re- 
Quantum mervit. queſted: And whereas, afterwards, to wit, on the 
| ſame day and year aforeſaid, at Landon aforeſaid, in 
the parilh and ward aforeſaid, in conſideration that 
the ſaid Thomas, in his life-time, at the like requeſt 
of the ſaid.Richard, had before that time ſold and de- 
livered to the ſaid Richard, divers other goods, wares, 
and merchandiſes, he the. ſaid Richard, then and 
there undertook, and faithfully promiſed the ſaid 
Thomas, in his life-time, to pay him ſo much mo- 
ney as he therefore reaſonably deſerved to have, 
| when he the ſaid Richard ſhould: be thereto after- 
wards requeſted; and the ſaid John executor 26 
aforeſaid avers, that the ſaid, Thomas, in his life- 
time, therefore reaſonably, deſerved to have of the 
aid Richard, other 6ol. of like lawful money, to 
wit, at London aforeſaid, in the pariſh and ward 


F 
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:forefaid; witereof the faid Richard, afterwards to 


wit, on the ſame day and year aforeſai d, the re ha d 
notice: And whereas, the ſaid Richard, afterwards 


Tedebitatus of 


to wit, on the ſame day and year aforeſaid; at, for mo- 
London aforeſaid, in the pafiſh and ward aforeſaid, wer Paid: 


was indebted to the ſaid Thomas, in his life-time, in 
other 60l. of like lawful money, for money by the 
| faid Thomas, in his life-time, before that time laid 
out, expended, and paid, for the faid Richard, and 
at his ſpecial inſtance and requeſt; and being fo 

Hiebe he the ſaid Richard then and there un- 
dertook, and faithfully promiſed the ſaid Thomas, © 

in his life-time, to pay him the ſaid ſum of money 
Jaſt-mentioned, when he ſhould be thereto after- 


wards requeſted : Aud whereas, the ſaid Richard, The like, for 
afterwards to wit, ori the ſame day and'yeat afore- money lent. 


ſaid, at London aforeſaid, in the pariſh and ward 
aforeſald, was indebted to the ſaid Thomas, in his 
_ life-time, in other 60/, of like lawful money, for 
money by the ſaid Thomas, in his life-time, before 
that time tent and advanced to the ſaid Richard, at 
his like requeſt ; and being ſo indebted, he the ſaid 
Richard, in conſideration thereof, afterwards to wit, 
on the ſame day and year aforeſaid; at London afore- 
faid, in the pariſh and ward aforeſaid, undertook, 
and then and there faithfully promiſed the faid Tho- 
nat in hislifestime, to pay him the ſaid ſum of money 
laſt mentioned, when he ſhould be therets afterwards 


requeſted : And whereas, the faid Richard, afterwards Money bod and 
to wit, on the ſame day and year aforeſaid; at Feceived, 


London aforeſaid; in the pariſh and ward aforeſaid, 
was indebted to the ſaid Thomas, in his life-time, 
in other 60/. of like lawful money, for money by 
the ſaid Richard, before that time had and Nec, 
to the uſe of the ſaid Thomas, in his life-time; and 
being ſo indebted, he the ſaid Richard, in conſide- 
ration thereof, afterwatds to wit, on the ſame da) 
and year aforeſaid, at London aforeſaid, in the pariſh 
and ward aforeſaid, undertook, and then and there 
faithfully promiſed the ſaid Thomas, in his life-time, © 
to pay him tha ſaid laſt- mentioned ſum of money, 
| | Aa 2 when 


5 when he ſhould be thereto afterwards: requeſted: 
Infimul compu» 4nd whereas, the ſaid Richard, afterwards to wit, 
aſſt. , .on the fame day and year afareſaid, at London afore- 
- ,.... faid, in the pariſh and ward aforeſaid, accounted 
_ together with the ſaid Thomas, in his life-time, of 
and concerning divers other ſums of money, before 
that time due and owing from the ſaid Richard to 
the ſaid Thomas, in his hte-time, and then "reg in ar- 
rear and unpaid, and upon that account the faid R- 
chard was then and there found in arrear, and indebted 
to the faid Thomas, in his life-time, in other 60l. of 
like lawful money; and being fo found inarrear, and 
indebted, he the ſaid Richard, in conſideration 
thereof, afterwards to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, in the pariſh and 
ward aforeſaid, undertook, and then and there 
faithfully promiſed the ſaid Thomas, in his life-time, 
to pay him the ſaid laſt· mentioned ſum of N 
when he ſhould be thereto afterwards requeſted: 
Breach. * Niet the faid Rieberd (althoughoften requeſted, &c.) 
2 85 hath not yet paid to the ea e in his life-time, 
| or £o the ſaid, Zahn enecutör as. aforeſaid, fince his 
death, or to either of them, the ſaid ſeveral ſums of 
money, or any part thereof; but he to pay the 
ſame, or any part thereof to the ſaid Thomas, in his 
life=time, or to the ſaid John executor as aforeſaid, 
ſince his death, bath hitherto wholly refuſed, and 
Aim refuſes, to the ſaid Jabn executar as aforeſaid, 
his damage of 1004, aud therefore he brings his 


Profert in caria. ſuit, &c, ; And be brings into court here, the letters 


Addons at com- No 


eeflamentaty of the ſaid. Thomas, whereby, it fully 
en in te coure hve, char the 4 J is the 

executor of the laſt will and teſtament af the faid 

- Thomas, and. hath the. adminiſtration thereof, &c.; 

action lay for exceutors, at common law, 


man law lay for but ſuch. as had: their.commenocemene by contra®, 


contract debt, as debt, covenant, and the like; but not of ac- 


+ 
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| count; for chat was given by the fat. Weſt, 
13 48 1, C. 23... $0 wares no 1 
ainſt executors at common law, upon ; 
rad of the teſtator. 2 Roll Rep. 301. The 
Hat. 4 Ed. 3. c. 7. gave an action to the executor 
for the goods of the deceaſed being taken away; 
before this ſtatute, the executor could not have this 
action, but if the goods were not conſumed, he 
might replevy them. HWY 173. 2 Infl. 404. 
rh executor derives all his authority from the 16. The authority 
 tator himſelf; and as. executor without any thing of an executor, 
more; he has the power. of difpoſing of the eſtate ae ee, Wan 
of the teſtator, of releaſng a debt due to the teſta= and noe by the 
tor, and the 2 — True it is, r an action probate. 
brought, a probate is neceſſary; but that is only . 
hay, to b ane n the dourt, that the nein b. 
executor, and has a right to bring his action; not 
to give the plaintiff any title or intereſt to the eſtate 
of the teſtator: the rightful executor has not only 
2 truſt or authority to adminiſter the goods of the 
teſtator, but alfo-an intereſt annexed to the truſt ;_ 
and therefore the property of all the. goods, after 
adminiſtration, is completely veſted in him. Cum, 
150. Trevor, — Ps 


If an ation be brought by 


| ht by executors, / fould Repreſents tef- 
jein. 4 Term Rep. 565. per Buller, J. even though tators as to all 
ſome renounce before the ordinary. 1 Viner 35.59 dn Perſonal 
,,, ee 1 bo | 

As an executor ſtands in 47 place of his teſtator, And ſtands in 
and repreſents him, as to all his gerſonal contracts, his place. 
be therefore may regularly maintain. any actiom in 
his right, which he We ight. Roll. Ae 9a. 
Cra, 12 577. ' TU i | BE! wy N 90 1 
The, executor before probate may maintein an When may 
action, but cannot declare;. for without, producing bring aQions, 
the letters teſtamentary, he cannot aſſert his right 
in court. Salt. 302. Rall. Mr. 917% 9g. C. 38. 
He has all the title and intereſt by the toflamant, 
and not. the probate... 1b enn Ay 8 | 
If a man deviſe land by force of the flats H. 8, The probate no 
of wills, or by cuſtom, the probate of the will, e er 


% 
7 


4 
7 
* 


the; ſpiritual court, cannot be given in evidenee; 
for all the proceedings, as far as relate to lands, 
are coram nan judice, for they have no power to au- 
thenticate any ſuch deviſe, and therefore a copy 
produced under their ſeal, is no certain evidence of 
2 true copy. 1 Roll. Abr. 678. Lg, Ray. 744. 

But good evi- But the probate of a will is good evidence as f 
dence of the the Lie" owe eſtate, "becauſe they have the cuſtody of 
perſonalty. all wills that concern the perſonal eſtate, and they 
| are the records of that court, and therefore a copy 
of them, under the ſeal of that court, muſt be good 
evidence, Bull. 8 Pri. 242. Str. 671. Ld Ray. 
262; where Holt, C. J. ſaid, the judge of the ſpiritual 
. court, is the only proper judge to determine the va- 
lidity of wills, for things perſonal, and therefore 
„ the probate is undeniable evidence to the jury. 

Copy of the It was alſo held by Hol that the copy of the 
probate when probate of a will is 2 evidence where the will 
evidence. itſelf is of chattels, for there the probate is an ori- 
ginal taken by authority, and of a public nature; 
otherwiſe where the will is of things in the realty, 
becauſe in ſuch cafe, ' the eccleſiaſtical courts have 
no authority to take probates, therefore ſuch pro- 
bate is but a copy, and a copy of it is no more than 
the copy of a copy, 3 Salk. 154. For the copy of 
dan original js evidence, wherever the original is 
evidence, if proved à true copy; but the copy of 
2 A probate, ofa will of lands, is no evidence, be- 
|... cauſe the probate, in ſuch caſe, is not an original 
ecken by authority, and therefore js only a copy of 
7 6% a copy. Comb. 1 &4 4 1131 1 —_ „ ; S HE 


N. B. e is framed, ary inebita- 
tus 'afſumpſit, or quantum meruit may be formed from 
it; for you have nothing more to do than alledge 
.. 4a” the defendant to'be indebted to the teflator in his ie 
eee 
e Nhe dan The 0 7 „ 5 5 br 


- a L , * 228 oo +4 TY * 3 g 
In the quantum meruit,” you alledge the tflator, 
Pods, an 

the expeutor avers how much they were reaſonab worth” 
441 that time An executor gannot add à count in his 

, e e e e een eee een 


in hir life-time, did the work or ſo 


own right, after he has counted. as executor, 
2 Str. 1271. . 1 Wi. 171. {Jooter v. Quilter. 

In declarations, at the ſuit of executors, for debts 
due to their teſtator, it is negeſſery to obſerve; 
1. that they be. ſtared as executors; 2. that the 
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What neceſſary 


to ſtate in the 
declaration. 


debt was due to the teſtator; 3. to ſtate the day of 


the promiſe, preuiaus to his death; and 4. to add 
the propert in curia of. the letters teſtamentary, the 
want of which will be bad on a ſpecial demurrer, 


but the declaration will be good, after verdict, 


Stat. 4 Ann, c. 16.; 16 and 17 Car. 2. c. 8; or 

judgment by default, 4 Aan, F 
When an executor is indebted to the teſtator, 

his debt ſhall be releaſed, for he cannot maintain 

an action againſt. himſelf. 1 Salt. 305. Off. Ex. 

2 8 G. 13. b. 1. Salt. 300. Cn. Car. 373. 
o 


here he is indebted jointly. 1 Salt. goo. But 


if ſuch debtor refuſe the executorſhip before the or- 
dinary, it ſhali not be a releaſe. 1 Salt. 301, 307. 
And though he is diſcharged in law, yet he ought 
to account in equity. Ch. Caſe 242. 
Landon, ſſ. Tahn Denn, ſur viving executor of the 


For a ſurviving 


laſt will and teſtament of Richard Fenn deceaſed, executor for mo- 
complains of Thomas Roe, being, &c. For that ney * money 


whereas, the ſaid Thamas, on the 10th.day of Janu- 
aty, nn year of our Lord 1794, to wit. at London 
aforeſaid, in the pariſh of St. A{ary+/e-Bow, in the 
ward of Cheap, was indebted to che ſaid. Richard, 
in his life-time, in 400. of lawful, money of Great 
Britain, for money hy the ſaid Richard in his life- 
time, before that time laid qut, expended, and paid 


* 


for the ſaid Thomas, and at his ſpecial inſtance and 


lent, &c. p. 109. 


requeſt, and for other money by the ſaid Richard, 
in his life. time, before that time lent and advanced 
to the ſaid Tm, at his like inſtange and re- 
queſt; and being O indebted, he the aid Thamas, 
In conſideration thereof, afterwatds to wit, on the . 


Lo 


ſame day and year aforeſaid, at 


don aforeſaid, in 


the pariſh and ward aforeſaid;-undertaok; and then 
and there faithful 8 the ſaid Thomas, to 


ly pro 
pay him the ſaid ſum of money, when he ſhould 
: py x »& 17% © 0 . : n be 


be thereto afterwards N : Tit the ſaid The- 
mas ee often requeſted, &c.) hath not yet paid 
the ſaid ſeveral ſums of money, or any part thereof, 
to the ſaid Richard, in his life-time, or to the faid 
Fobn, ſurviving executor as aforeſaid, ſinee his 
death (a), or to one James Fackſon, now deceaſed, 
in his life-time, and whom- the faid John hath ſur- 
vived, and which faid John and Famer, in the life- 
time of the ſaid James, were executors of the laſt 
will and teſtament of the ſaid Richard, or to either 
of them, but to pay the ſame to them, or to either 
of them, the ſaid-Thomas hath hitherto wholly refuſed, 
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and ſtill refuſes to pay the ſame, or any part thereof, 
to the faid John, ſurviving executor as aforeſaid, to 
the ſaid Johm his damage of 601, ; and therefore he 
oy ls his ſuit, &c. ; And he brings into court here, 
the letters teſtamentary to the ſaid Richard, whereby 
it fully appears to the court here, that the ſaid 
and the faid James, in the life-time of the faid 
i, were. executors of the laſt will and toſta- 
ment of the fajd Richard, and the ſaid James being 
now dead, the ſaid Jobn is the ſurviving executor, 
as aforeſaid; and hath ehe adminiſtration thereof, &c. 
If the executor of the executor have any goods 
or chattels in his hands, which did belong to the 
firſt teſtator, the executor of the ſame teſtator ſur- 
viving, may have an action againſt the executor of 
the executor for the ſame, for the power of the 
executor ho died firſt, was determined by his 
. death, the other then ſurviving: Sin. 324 
For executory Middifer; to wit” Richord Fenn, ate of , 
tor 2a qu minſler ha ,, m the 30 | count 1 rr | wes attached 
13 from to anſwer John Deitn nd: homes Doe executors 
the 25th of of the laſt will and teſtament of Simon Roe de- 
Marth, 1789,to ceaſed, in'a'plea of treſpaſs on the caſe; and where- 
2789. Tel Fun! upon the ſaid Fob and Thomas executory 
Sl per Archi, by” Re, Gef attorney, complain, p. 
May, being tze Am 08-54 OZE TIES tit. 3 

middle of the a) Debt by the ſurviving exccmor of the obliges, aſter, ver- 
quarter. In C. P. ditt, it yas yg that it was not ſhewn, that 3 

f - - entor * | | erg, | . 
wall Gray: Ts e, e e en 


that aber the faid Richard, on the 2 5th day of 


ne, in the year of our Lord 1789, to wit at 


the faid' John and Thamas, as executors as aforefaid, 
in 20/. of lav ful money of Great Britain, for the 


uſe and occupation of divers, to wit, two leafchold 
ſtables, with the appurtenances, ſituate and being 
in the pariſh of Sr. James, within the liberty of 


Weftminſtery in the ſaid 7 by him the ſaid 
Richard, and at his requeſt, and by the p 
the ſaid Simon; in his life-time, and the faid Jahn 


and Thomas executors as aforeſaid, ſince his death, = 


for a long time, to wit, for the ſpace of one quarter 
of a year before then elapſed, had, held, uſed, o- 


cupied,  poſfefſed, and enjoyed; and being fo in- 
debted, he the ſaid Richard in conſideration thereof, 


afterwards to wit, on the ſame day and year afore- 


faid, at Nn gnminſtrr aforefaid, undertook, and faith- 


fully promiſed 'the faid Jahn and Thomas, as ex- 


ecutors as aforeſzid, to pay them the faid ſum of 


money, when be the ſaid Richard fhould be thereto 
wit, on the ſame day and year aforeſaid, at st. 
minfler aforeſaid, in confideration that the faid 
Simons in his life-time, and the ſaiq Fob and 
Thomas as executors as aforeſaid, ſince his death, 
at the like requeſt of the ſaid Richard, had before 
that time permitted the ſaid Richard to have, hold, 
uſe, occupy, poſſeſs, and enjoy. divers, to wit, two 


afterwards requeſted :. And whereas, afterwards to Seen merate. 


other leaſehold ſtables, with the appurtenances, 


fituate and being in the pariſh afarefaid, within 
the liberty and county aforefaid, and. that the ſaid 
Richard, according to that permiſſion, had, held, 


uſed, occupied, poſſeſſed, and enjoyed the fame, 


for a long time, to wit, for ny; of one quarter 
of a year, before then elapſed, he the ſaid Richard 
then and there "undertook, and faithfully pro- 
- miſed, the faid' John and Thamas, as executors 

as ⁊forefaid, to pay them ſo much money as 


they therefore reaſonably. deſerved to have, when- 


ever afterwards, the faid Richard ſhould be 


thereto 


the permiſfion of 
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- thereto: requeſted ; and the ſaid Jahn and Thomas, 
executors as aforeſaid aver, that they therefore 
reaſonably deſerved to have of the ſaid. Richard, 

x 5 like lawful ys to wit at t. 
'minſter aforeſaid, whereof the faid Richard, after- 
wards to wit, on the ſame day and year aforeſaid, 
chere had notice: add a count for money had and 
received to the uſe of the plaintiffs as executors : 
Lit the ſaid Richard(although often requeſted, &c. ) 

, hath. not yet paid the ſaid ſeveral ſums of money, or 

| ow part thereof, to the ſaid John and Thamaz, or to 

| Fither of them, but to pay the. ſame to them, or 
either of them, he the ſaid. Richard hath” wholly 
refuſed and, ſt by refules,. to the damage of the ſaid 


ohn and Thomas, executors as aforeſaid, of 20/. 

Profert in curia. and therefore they bring their ſuit, &.; And they 
+; + into court here, the letters teſtamentary of 

id Simon, by which it ſufficiently appears to 

oe court here, that the ſaid John and Thomas are 

the executors of the Jaſt will and teſtament of the 

ſaid Simon, and have the admini ſtration thereof, &c, 


For an executor Gloucefterſhire, to wit. Jobn De ny executor of 
"againſt an exe- the laſt will and teſtament £ Thomas Ros deceaſed, 
* cutor, for goods complains of Richard Fenn, executor of the laſt 
| p. 91. will 2220 teſtament of Robert. Booth deceaſed, being 
in the cuſtody of the marſhal of the ma ſea, of 
our lord the now king, before the king himſelf, 
For that whereas, the id Robert Booth, in his life 
time, to wit on the zoth day of Marcb, in the 
year of our Lord 1793, to wit at Cheltenham, in 
the ſaid county, was indebted to the faid Thomas | 
Koe, in his life-time, in 40/. of lawful money of 
Great. Britain, for divers goods, wares, and mer- 
chandiſes, by the ſaid Thomas, in his life - time, be- 
ſore that time ſold and delivered to the ſaid Robert, 
in bis life-time, and at his ſpecial inſtance and re- 
queſt; and being ſo indebted, he the ſaid Robert, 

in his life-time, in conſideration thereof, afterwards 

to wit, on the ſame day and year aforeſaid, at 

© Cheltenham aforeſaid; undertook, and then — 
* faithfully promiſed the ſaid Thomas in bis 


life- 


/ 
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life-time, to pay him the faid ſum of money, when 


« — 
” 8 


he ſhould be thereto afterwards requeſted: And 


* . 


whereas, afterwards to wit, on the ſame” day and 


aforeſaid, at Cheltenham aforeſaid, in conſide- 
ration that the ſaid Thomas, in his life-time, at the 
like requeſt of the ſaid Kygbert, in his life-time, had 
before that time fold and delivered, to the faid 
Robert, in his life-time, divers other goods, wares, 
and merchandiſes, he the ſaid Robert, in his life- 
time, undertook, and then and there. faithfully 
promiſed the ſaid. Thomas, in his life-time, to pay 
him ſo much money as he therefore reaſonably de- 
ſerved to have, when he the ſaid Robert, in his life- 
time, ſhould be thereto afterwards requeſted ; and 
the ſaid Jahn executor as aforeſaid avers, that the 
ſaid Thomas, in his life-time, therefore reaſonably 


deſerved to have of the ſaid Robert, in his life- 


time, other [40/. of like lawful money, to wit at 
Cheltenham aforeſaid, whereof the ſaid Robert, in 
his life-time, afterwards to wit, on the ſame day 


the 
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nn notice: Aud beret, Many tas, 
aid Roþert, in his life-time, afterwards to wit, ney laid out, and 


on the ſame day and year aforeſajd, at Cheltenham -2cy bad and 


aforeſaid, was indebted to the ſaid Thomas, in his 
life-time, in other | of like lawful money, for 
money by the ſaid Thomas, in his life-time, before 
that time lent and advanced to the ſaid Robert, in 


his life-time, and at his ſpecial inſtance and requeſt; - 


and for other money by the ſaid Thomas, in his life- 
time, before that time laid out, _ expended, and 
paid, for the ſaid Robert, in his life-time, and at 
his like requeſt; and for other money by the faid 
Robert in his life-time, before that time had and 
received to the uſe of the ſaid Thomas, in his life 
time; and being ſo indebted, he the ſaid Robert, in 


received in one 
count, 


his life-time, in conſide ration thereof, afterwards 
to wit, on the ſame day and year aforeſaid, at - 
Cheltenham” aforeſaid, _ undertook, and then and 
there” faithfully promiſed the ſaid omas, in his 


life-time, to pay him the faid ſum of [money, laſt- 


mentioned, when he ſhould be thereto afterwards - - 
F „ 9003234 F238 2097 


© requeſted: 


— 


- 


* 
898 
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requeſted: Yet the faid Robert, in his life-time, and 
the ſaid Richard executor as Wes ſince his 
death (although often requeſted, &c.), have not, 
nor hath either of them, yet paid the faid ſeveral 
'fums of „or any part thereof, to the faid 
Thomar, in his life-time, or to the faid ohn, execu- 
tor of the fajd Thomas as aforeſaid, ſince his death, 
or to either of them, but the ſaid Robert, in his life- 
time, and. the faid Richard executor as aforeſaid, 
fince his death, to pay the ſame to the ſaid Thomas, 
in his life-time, or to the faid John executor of the 
| faid Thomas as aforefaid, ſince his deceafe, or to 
either of them, have, and each of them bath, hi- 
therto wholly refuſed, and the ſaid Richard, execu- 
wen the ſaid Robert as aforeſaid, ſtill refuſes. ta 
y the fame to the ſaid Jobn executor as aforeſaid, 
; - * faid John executor as aforeſaid, his damage 
of 40/. ; and therefore he brings his ſuit, &c.; And 
the faid John executor as aforeſaid, brings into 
court here, the letters teſtamentary of the faid 
| Thomas, by which it appears to the court here, that 
the ſaid John is the executor of the laſt will and 
teftament of the * Thomas, and hath the admini- 
firation Ek as N | | 


WI 


Tn Arbeit _ an executor, on 4 Es | 
bis t wig it is not neceſſary to ſtate that the 
efendant has afſts 47150 for if he has not, it lies on 

1 


kim to diſcharge . mſelf by his plea; Hutt. 27. 

Gro. Eliz. Pp: ; nor need prgfert be made of the 

defendant's letters teſtamentary, becauſe the plain- 
| tiff has them not in his power to produce mae: court. 
Fide, p.92. Tit the ſaid Richard (although often requeſted, &c.) 
Cencluſion in an in this eſpect, hath not yet paid the ſaid ed ae 
eee of money, of. any part thereof, to the ſaid Thames, 
and the and her in his li eri or to the ſaid John nog and Ann bis 
duldand bring wife, executiix as aforeſaid, ſince his dea 7 5 to 
be ation. The either of them, but he to pay the (une to 


8 e in his „ or to the ſaid Tobn a 


Ll 
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Aun his wife, executrix as aforeſaid,-- ſince his the death of the 
death, or to either of them, hath hitherto wholly reſtator, and the 
refuſed, and ſtill refuſes, to the ſaid Jahn and Aus Poyed the will | 
| his wife, executrix as aforeſaid, their damage of band. | 

40l.; and therefore they bring their ſuit &c.; 

And the faid John and Aun bring into court here, Profert. 
the letters teſtamentary of the ſaid Themas, by 
which it appears to the court here, that the ſaid 
Ann is the executrix of the laſt will and teſtament 
of the ſaid Thomas, and have the adminiftrarion 
_ thereoh, &c. 5 RE Re 

| Nates. 

As a wife named or appointed in a will, may Wife need not 
not be compelled unto the execution thereof, with- ae eee, 
cout her own and her huſband's conſent; ſo neither band's conſent. 
ſhall ſhe aſſume or accept ſuch executorſhip, with- 1 

out her huſband's conſent and approbation, be- 

cauſe it is in his power to oppoſe and hinder it. 

. Ex. c. 7. oy This is true doctrine at the com- 

mon law. 2 H. 7. 15. But if ſhe prove the will, 
ſhe may make a will and executor, without her 
huſband's conſent. Fitz. Abr, 20. Perk. c. 8. p. 97. 

If once the wife adminiſter, though without the gut if ſhe does, 
huſband's privity and aſſent, and though no will it is good. . 
proved, this will go far to exclude them both for 
ever after from pleading, that ſhe was not execu- 
trix, nor adminiſtered as executrix: the law is the 
ſame if once the will be proved; and the execution 
thereof be committed to the wife, though againſt 
her huſband's mind and conſent. Godolp. 110. cites 
r tit. Ex. 147. | : 5 | | 

- $ uently happens that an 1 utaſjet „„ mul com put 
is added bo a 2 at the nite Wyo: rs pur the — 
ith the teflator, and alſo the like count with the <cutor himſelf., 
executor bimfelf, if that count ſhould be neceſſary, 
then after the inſmul computaſſet with the te/tator, 
the following concluſion firit : Tet the faid Richard 
(al h often requeſted, &.), hath not yet paid 
do the {aid Thomas, in his life time, or Ms 


8 
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Jobn executor as aforeſaid, fince his death, or id 
either of them, the ſaid ſeveral ſums of money, or 

any part thereof, but he to pay the ſaine, or any 
part thereof to the ſaid Thomas, iii his life-time, or 
to the ſaid John executor as #forefaid; ſince his 
death, or to either of them, hath hithereo wholly- 
refuſed; and fill refuſes: Arid whereas, alſo the 
ſaid Richard; afterwards to wit, on the 14th day 
of Ofober, in the year aforeſaid, at We/tminfler 
aforeſaid, accounted together with the ſaid Jobn as 
ſuch executor as aforefaid, of and concerning di- 
vers ſums of money, due and owing from the ſaid 
Richard,; to the ſaid Thomas, in his life-time, and 
at the time of his death, and then remaining un- 
paid, and upon that account the ſaĩd Richard was 
then and there found in arrear, and indebted to 
the ſaid Thomas in the further ſum of 40l. of like 


| lawful money; and being ſo found in arrear and 


indebted, he the ſaid Rirhard, in conſideration 


thereof, afterwards to wit, on the day and year 
aforeſaid, at Meſiminſter aforeſaid, undertook, and 
to the ſaid John as ſuch exccutor as aforeſaid; then 
and there faithfully promiſed the ſaid John, to pay 
him the ſaid laſt- mentioned ſum of money, when 
he the ſaid Richard. ſhould be thereto afterwards 
requeſted : 77 the ſaid Richard (although often re- 
queſted, &c.) hath not yet paid the ſaid laſt- men- 
tioned ſum of money, or any part thereof, to the 
ſaid John executor as aforeſaid; but to pay the ſame, 
or any part thereof, to the ſaid John executor as afore- 
faid, the ſaid Richard hath hitherto wholly refuſed; and 
ſill refuſes, to the ſaid Jabn executor as aforeſaid, his 
damage of 50l.; and therefore he brings his ſuit, &c.). 
add the prefert of the letters teſtamentary, as in p. 89: 

Net the ſaid Richard (although often requeſted, &c.) 
hath not yet paid the faid ſeveral ſums of money, or 


tor of an execu- any part thereof, to the ſaid Thomas, in his life-time, 


tor is the plain- 


or to the ſaid John, the executor of the ſaid. Thomas as 


caſe, vide aforeſaid, in his life-time, or to the ſaid Robert, exe- 
cutor as aforeſaid: of the ſaid John, or to either of 
them, but he. to pay the ſame, or any part thereof to 

the ſaid 7 homas, in his life-time or to the ſaid John, 
UL | ] executor 


7 


* 


executor as aforeſaid of the ſaid Thomas, in his life- - 
time, or to the ſaid Robert, executor as aforefaid of 
| the ſaid John, or to either of them, hath hitherto 


wholly refuſed, and ſtill doth refuſe, to the ſaid Ro- 


bert, executor as aforeſaid, his damage of 40l.; and 


therefore he brings his ſuit, & c. 


And the ſaid 


obert brings into court here, as Profert of the 


well the letters teſtamentary of the ſaid Thomas, by o probates. | 


which the ſaid John appears to the court here; 


to be executor of the laſt will and teſtament of the 
ſaid Thomas ; as alſo the letters teſtamentary of the 
ſaid Jahn, by which it appears to the court here, 
that the ſaid Robert is the executor of the laſt will 
and teſtament of the ſaid John, and hath the admi- 


niſtration thereof, &c. | 


The. intereſt veſted in the. executor by the will 
of the deceaſed, may be continued and kept alive 


by the will of the ſame executor ; fo that the execu- . 


tor of 4's executor is to all intents and purpoſes the 
executor and repreſentative of A. himſelf. 1 Leon. 


275. The Stat. 25 Ed. 3., flat. 5. c. 5, enacts, 3 
that executors of executors ſhall have actions of ccutors may 
debts, &c. in the fame manner as the firſt teſtator have actions. 


ſhould have had, if he were in life; and the ſame 
executors of executors, ſhall anſwer. to others of as 


much as they have recovered of the goods of the 


firſt teſtators, as the firſt executors ſhould do, if oy 
were in full life, But the executor of 4's adminiſ- 


trator, or the adminiſtrator of 4's executor, is not 


the repreſentative of J. Bro, 7. title Adm. For 


the power of an executor is founded upon the ſpe- Sin. 
cial confidence and actual appointment of the 


deceaſed; and ſuch executor is therefore allowed to 
tranſmit that power to another, in whom he has 
equal confidence; but the adminiſtrator of A. is 
merely the officer of the ordinary, preſcribed to 


him by act of parliament, in whom the deceaſed 
has repoſed no truſt at all; and therefore on 


the death of that officer, it reſults back to the or- 
dinary to appoint another. Sty. 225. 
| SY | There 


382: 


Roll. go7. 
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Two executors, There were tzuo executors, one proved the will, 
one refuſes t0 the other refuſed before the ordinary, who granted 
F kc ho he adminiſtration to the other, who made his executor, | 
whorefaſes and died; and chat executor alone brought debt, 
died, and made for a debt due to the firſt teſtator, and adjudged that 


an executor, he | 


an executor, « the action did lie; for though he who refuſed 
way have debt might adminiſter ar any time, yet it muſt be in the 
lite time of his companion, and he being dead, 


| that election is gone. Dy. 160. 
If one executor The common lawyets held, that if one executor 
„ reſuſe, and the refuſeth before the ordinary, and the reſt prove the 
9 will, yet, at common law, he who refuſed may at 
at any time come Any time come in and adminiſter; and though he 
in by the com- never acted whilſt his companions were living, yet 
mon hw. after his death, he ſhall be preferred before any 
| other executor, made by a co-executor ; although 
the civilians held that, y their law, the renunci- 
ation was peremptory. 1 Salt. 311. Houſe v. 
TL Petre, before the delegates £ 
Concluſion for In this cafe the byſbard joins with her in the action. 
huſband and Jt the ſaid Richard, (although often requeſted, 
wife executrix &.) bath not yet paid the ſaid ſeveral ſums of 
where ſhe mar- x 12 : 
renner nnn 
bate of the will his life-time, of to the ſaid Ann executrix as afore- 
granted to ber ſaid, fince his death, or to the faid John and Ann, 
* ſince her intermarriage with the ſaid John, or to 
either of them; but he to pay the ſame to the ſaid 
PDypbonaz, in his life-time, or to the ſaid Ann execu- 
trix as aforeſaid, ſince his death, or to the ſaid. 
Jehn and Aun, ſince her intermarriage with the 
ſaid John, or to either of them, hath hitherto 
wholly refuſed, and ſtill refuſes, to pay the ſame, 
or any part thereof, to the faid John and Ann his 
wife, to the ſaid John and Ann executrix as afore- 
ſaid, their damage of 40/., and therefore they 
Prefert. bring their ſuit, &c.; And the ſaid John and Aun 
1 bis wife, bring into court here, the letters teſta- 
mentary of the ſaid Thomas, by which it appears 
to the court here, that the ſaid un is the execu- 
trix of the laſt will and teſtament of the faid 
Thomas, and have the adminiſtration thereof, 75 
1 „„ . 


Declarations in Aﬀfumpſit. 


Notes. 


A feme covert may be appointed executrix, and Feme covert 
in the ſpiritual courts ſhe is conſidered as ſeme ſole, may be appoints 


capable of ſuing, and being ſued, without her 


buſband ; but, by our law, huſband and wife, are 


_ "conſidered but as one perſon, and as having one 


mind, which is placed in the huſband, as moſt 


capable to rule and govern the affairs of the fa- 
mily; and therefore the wife can do no act which 
ia. prejudice the huſband, without his conſent: 
an 


concurrence: Hence the huſband muſt be joined Huſband in ac- 


in all actions, by or againſt his wife, and conſe- 

ently a wife cannot, by our laws, take upon her 
Fo 12 of executorſhip, without the conſent of her 
huſband. Off: of Ex. 203. Keilw. 122. 


In an action for any thing due to the wife, 


en auter droit, they ought to join, as if they were 
for a debt, &c, to the wife, as executrix or admi- 
niſtratrix. Cum. Dig. 1 J. 572. ' Vide 1 Salk. 282. 

If a woman, executrix to her huſband deceaſed, 
doth waſte his goods, and take another to huſband, 
it is a devaſtavit in him and her. Gouldſb. 115. 
1 Roll. 269. 3 Crs. 603. Lut. 674. 

The huſband of a feme covert executrix cannot 
| ſue, or be ſued, in right of the teſtator, without 
his wife. Off: Ex. 298. | | 

If a feme executrix or adminiſtratrix takes huſ- 
band, and they commit a deva/iavit, but the wife 
dies before judgment againſt them, the huſband 
ſhall not be Charged. Cre. Car. 519. 2 Vern. 118. 

If huſband and wife recover judgment in debt, 
in right of the wife as executrix to A, and the 
wife dies, the huſband ſhall not have execution, 
though he be privy, for the debt belongs to the 

| ſucceeding executor or adminiſtrator. 1 Roll. 889. 
I. 10. Com. Dig. 1 V. 576. | 


tions muſt join 
with 


the wife. 


Middleſex, to wit. Jahn Denn, executor of the For an executor 
laſt will and teſtament of Themas Roe deceaſed, *83inſt an exe- | 
| complains of Richard Fenn and Ann his wife, rnttried a ine 

| B b (which probate. 
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(which ſaid Ann is the executrix of the laſt will 
and teſtament of Robert Jupp deceaſed,) being, &c. 


For that whereas, the ſaid 1 4p in his life- 
time, to wit, on the roth day of March, in the 


year of our Lord 1794, to wit, at Weftminſter, 


in the faid county, was indebted to the ſaid Thomas 


in his life-time, in Fol. of lawful money of Great 
Britain, for money by the faid Thomas in his life- 


time, before that time laid out, expended, and 
paid for the faid Robert in his life-time,” and at 


his ſpecial inſtance and requeſt ; and being ſo in- 


debted, he the ſaid Robert, in conſideration thereof, 
afterwards to wit, on the ſame day and year afore- 


aid, at Meftminſier aforeſaid, undertook, and then 
and there faithfully promiſed the ſaid Thomas in 
his life-time, to pay him the faid ſum of money, 


when he ſhould be thereto afterwards requeſted: 
Yet the ſaid Robert in his life-time, and the ſaid 
Ann, executrix as aforeſaid ſince his death, and 


before her intermarriage with the ſaid Richard; 


and the faid Richard and Ann his wife, ſince their 
intermarriage (although often requeſted, &c.), have 


not, nor hath either of them, yet paid the faid 


ſeveral fums of money, or any part thereof, to the 


faid Thomas in his life-time, or to the ſaid Jahn 
executor as aforeſaid fince his death, or to either 


of them, but to pay the ſame, or any part thereof, 


to the ſaid Thomas in his life-time, or to the faid 


* executor as aforeſaid, or to either of them, 
ave, and each of them hath, hitherto wholly 
refuſed; and the ſaid Richard and Ann his wife, 
executrix as aforeſaid, do ſtill refuſe, to the faid 


Jobs (executor as aforeſaid, his damage of 5ol.; 


and” therefore he brings his ſuit, &c. ; pledges, 

&e. Add profert in curia of the letters teſtamentary 

pln, n 
| 2 Notes. 


If an executrix or adminiftratrix marry after 


"I probate, or adminiſtration granted, the ſuit 2 5 


— 
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be againſt the huſband as well as the wife, for the 
debt of her teſtator or inteſtae. 

If a man marries an adminiſtratrix to a former 

huſband, who in her widowhood waſted the aſſets 

of her inteſtate, the huſband is liable to the debts of 

the inteſtate, during thelife of the wife; and this ſhall 

be deemed a deva/tavit in him, Cro. Car. 603. Ar. | 
Caf. 66., after his death. Lutw. 674. 2 Vern. 195. - 

London, to wit. Fohn Denn complains of Ri- Declaration 

chard Fenn, executor of the laſt will and teſtament againſt an er- 
of Thomas Doe deceaſed, being, &c. in a plea of . 90. 
treſpaſs on the caſe, For that 'whereas, the ſaid : | 
Thomas, in his life-time, to wit, on the 20th day | 

of March, in the year of our Lord 1794, to wit, 

at London aforeſaid, in the pariſh of St. Mary- 

l:-Bow, in the ward of, Cheap, was indebted to the 

faid John in 50l of lawful money of Great Britain, 

for the work and labour, care and diligence, 'of the 

ſaid John, by him the ſaid John, before that time 

done, performed, and beſtowed, in and about the 

buſineſs of the ſaid Thomas in his life-time, and for 

the ſaid Thomas in his life-time, and at his ſpecial 

inſtance and requeſt; and being ſo indebted, he 

the ſaid Thomas in his life-time, in conſideration 

thereof, afterwards to wit, on the ſame day and 

year aforeſaid, at London aforeſaid, in the pariſh 

and ward aforeſaid, undertook, -and then and there 

faithfully promiſed the ſaid Jabn, to pay him the 

{aid ſum of money, when he ſhould be thereto | 
afterwards requeſted: And whereas, afterwards to Quantum meruit, + 
wit, on the ſame day and year aforeſaid, at London 5 
aforeſaid, in the pariſh and ward aforeſaid, in con- 

ſideration that the ſaid Joh, at the like requeſt of 

the ſaid Thomas in his life-time, had before that 

time, done, performed, and beſtowed other his 

work and labour, care and diligence, in and about 

other the buſineſs of the ſaid Thomas in his life- 

time, and for the ſaid Thomas in his life-time, he 

[the ſaid Thomas in his life-time, undertook, and 

then and there faithfu}ly promiſed the ſaid John, 

to pay him ſo much money as he therefore reaſon- 

| 352 ably 
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In action againſt 


' Pothaviations 1 in adumpdt. 
ably Served to have, when he the faid Thomas | in 


his life-time, ſhould be thereto afterwards fe- 
| — — ; and the ſaid John avers, that he- therefore 


onably deſerved to have, of the ſaid Thomas in 
his life-time, other 507. of like lawful money, to 
wit, at London aforeſaid, in the parith and ward 
aforeſaid, whereof the Taid: Thomas, in his lfe- 
time, after warde to wit, on the fame day and year 


__ aforeſaid, chere had notice: add a count for mon 
paid, Jaid out, and expended, by the plaintiff, for the 


laid Thomas in his life-time). Yet the faid Thoma; i in 


bis life-time," and the faid Richard executor 25 


aforeſaid fince his death { although often requeſted, 


| &c.), have not, nor hath either of them, yet paid 


the iid ſeveral ſums of money, or any part thereof, 
to the ſaid John; but the ſaid Thomas in his life- 
time, and the faid Richard, executor as aforefaid 


fince his death, to pay the fame, or any part 


thereof, to the faid John, have, and each of them 


| hath, hitherto wholly refuſed, and the faid Richard, 


executor as aforeſaid, ſtill refuſes, to the ſaid Jahr 
his damage of Sol. and ANTE he brings his 


ſuit, &c.; 3 pledges, 8c 


£5 «By 


An on lies nt an executor or ada 
niſtrator upon every contract, debt, or cove - 
nant, made -by his teflator or inteſiate. Off, Ex, 
169. But debt does not lie againſt an executor, 
where the teſtator might have waged his gy 0 
in debt upon ſimple contract. 9 . 87. b. Cr 
Elia. 600. 


In an aRion againſt an executor, he maſt be 


executor, he muſt named executor, or be ſhewn to be executor ; for if 
be ſo named. the declaration ſhews the defendant to be executor, 


though it does not name him executor in the be- 
ginning, it is e 1 Saund. 112. Str. 781. 
Ld 4. 


Ld: Ray. 1510. Nor need the A alledge 
fl for n tall bine. 5656 2 


"= 
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If an executor ſuffers judgment by default, he 
admits aſſets. 1 Cal. 310. „% on ae Sl 
The action of aſſumpſat, was held not. to lie 
againſt an executor before the 4 & 5 Ph. & Aar. 
Norwood v. Read, Plow. 180. i | 
Tet the ſaid Richard Browne in his life-time, and Concluſion 
the ſaid FH. F. executor as aforeſaid in his life-time RT 5 
and the ſaid Richard Fenn, executor as aforeſaid 2 CY, 
fince the death of the ſaid H. F. (although often vid, p. 92. 
requeſted; &c.), have not, nor hath either of them, 
yet paid the ſaid ſeveral ſums of money, or any 
part thereof, to che ſaid John; but the ſaid Richard 
Browne in his life-time, and the ſaid H. F. ſince 
his deceafe in his life-time, and the. faid Richard 
Jenn ſince the death of the ſaid H. H. to pay the 
kane, or any part thereof, to the ſaid John, have, 
and each of them hath, hitherto. wholly refuſed, 
and the faid Richard Fenn, executor as aforeſaid, 
Kill reſufes to pay the ſame, or any part thereof to 
the ſaid Fohn, to the ſaid Jahn his damage of aol.; 
and therefore he brings tus ſuit, & c. b 


Votes. 

As the executor's executor (where there is zo 
joint executor } is executor to the firſt teſtator, he 
is liable to all the charge the firſt executor had or 
was ſubject unto, with this difference, that the one 
teſtator's goods ſhall not ſtand charged for the 
ether teſtator's debts, but each for his own. Go- 
dolp. 87. The fat. 25 Ed. 3. ft. 5. c. S. enacts, 
that executors of executors ſhall anſuver to other of as 
much as they have recovered of the goods of the firfl 
yin, 74 the firft executors ſhould do, if they were 

| (1 

xecutor of an executor is liable to make good 

the quantum of the devaſtavit to the creditors, if 
| he has 2 from the firſt executor. Chan. Caf, 
257. And ſo far as the perſonal eſtate of the firſt 

teſtator, which is come w the hands of the ſecond 


executor, 


u 


Agaiuſt 4 ſur- 


| Declarations in Afſumpſit. | 


executor, will go, the ſecond executor ſhall anſwer, 
Thid. 217. Vide 4&5 N M. 24. / 12. . 
London, to wit. Richard Fenn, late of Londen, 


viving executor yeoman, ſurviving executor of the laſt will and 


in C. P. for mo- 
ney lent, paid, 
and had, and re- 
ceived, p. 91. 


Tnſi ul 1 
2 compu 


teſtament of Thomas Roe deceaſed, was attached to 
anſwer John Denn, in a plea of treſpaſs on the 
caſe, and whereupon the ſaid John, by J. A. his 
attorney, complains, That whereas, the faid The- 


muas in his life-time, to wit, on the 10th day of 
MMarcb, in the year of our Lord 1794, to wit, at 
London aforeſaid, in the pariſh of St. Mary-le-Bru, 


in. the ward of Cheap, was indebted to the faid 
—_ in 50l. of lawful. money of Great Britain, 
or money by the ſaid John before that time nt 
and advanced to the ſaid Thomas in his life-time, at 
his ſpecial inftance and requeſt, and for other money 
by the ſaid John, before that time laid out, expended, 
and paid, forthe ſaid Thomas in his life-time, at 
his like requeſt, and for other money by the ſaid 
Thomas in his life-time, before that time had and 
received, to the uſe of the ſaid John; and being ſo 
indebted, he the ſaid Thomas in his life-time, in 
conſideration thereof, afterwards to wit, on the 
ſame day and year aforeſaid, at London aforeſaid, 


in the pariſh and ward aforeſaid, undertook, and 


faithfully promiſed the ſaid John, to pay him the 


faid ſum of money, when he ſhould be thereto af- 


terwards requeſted; And whereas, the ſaid Thomas, 
in his life-time, afterwards to wit, on the ſame day 


and year aforeſaid, at Londen aforeſaid, in thc 


pariſh and ward aforeſaid, accounted together with 
the ſaid Fohn, of and concerning divers other ſums 
of money, to the ſaid Fohn from the ſaid Themas, 


before that time due and owing, and then being in 
| arrear and unpaid, and upon that account, the ſaid 


Thomas in his life-time, was then and there found in 
arrear, and indebted to the ſaid John in other 500. of 


like lawfu) money; and being ſo found in arrear, and 


indebted to the ſaid John, he the ſaid Thomas in his 
life-time, in conſideration thereof, afterwards to 
wit, on the-ſame day and year aforeſaid, at London 

: GR Gp . aforeſaic, 
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aforeſaid, in the pariſh and ward aforeſaid, under- 
took, and then and there faithfully promifed the 
faid John, to pay him the laſt-mentioned ſam of 

money, when he ſhould be thereto afterwards re- ws 
queſted : Yet the ſaid Thomas in his life-time, and Breach. - 
the ſaid Richard, ſurviving executor as aforeſaid | 
ſince his death, and Nobert Doe, the other 
executor named in the ſaid will of the ſaid Thomas, 
and who duly proved the ſame with the faid 
Richard, and whom the faid Richard hath ſurvived, 
(although often requeſted, &c.), have not, nor hath 
either of them, yet paid the ſaid ſeveral ſums of 
money, or any part thereof, to the ſaid John; but 

the faid Thomas in his life-time, and the faid © 
Richard and Robert executors as aforeſaid, in the 
life-time of the ſaid Robert, and ſince the death of 
the ſaid Thomas, and the faid Richard, ſince the 
death of the ſaid Robert, to pay the fame or any 
part thereof, to the ſaid John, have, and each of 
them hath, hitherto whally refuſed, and the ſaid 
Richara, ſurviving executor as aforeſaid, till re- 


fuſes, to the ſaid John his damage of 60/.; and 
therefore he brings his ſuit, & 


Netes. 


In caſe bath the executors accept the executor- 
ſhip, and on- of them die, the ſurviving executor 
lab be ſole executor; and the executor of the de- 
ceaſed executor ſhall be excluded as to the goods 
of the firſt , teſtator; whereof, if he hath in his 
hands, he muſt account to the ſurviving executor 
for the ſame. Dy. 160. Godol. 2334. 
If two be appointed executors, and the one 
maketh his teſtament, wherein he nameth his ex- 
ecutor, and gieth, his co-executor ſurviving ; in 
this caſe, the executor is not to be joined with the 
executor, neither in the execution of the will, nor 
in ſuits or actions. Swinb. 324. Dc 

One executor ſhall not be charged with the 
wrong or deva/tavit of his companion, and ſhall be 

: | no 
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* 


as In a . C "LINE 4 
Fer an admi- | Me ex, to wit. John Denn, adminiſtrator of 


agoinff huſband Inn ſince his death, and the ſaid Richard and Am, 


dhe married after & e,) have not, nor hath either of them, yet paid the 


executor as aforeſaid his damage of $ol.; and 


Een eri wards requeſted: Aud whereas, afterwards to wit, 


— 


no farther liable, than for the aſſets wbich cams 10 
bit hands. 2 Bac. Abr. 395. 1 

Concluſion, Niet the faid Thomas in his life-time, and the ſaid 
* _ ſince their intermarriage (although often requeſted, 


probate, ats. of 
an executor, 
„„ 


id ſeveral ſums of money, or any part thereof, to 
the ſaid Robert in his life-time, or to the. ſaid Joby 
executor as aforeſaid ſince his death, or te either 
of them; but the ſaid Thomas in his life-time; and 
the ſaid Ann executrix as aforeſaid ſince his death, 
and the ſaid pay eh and Ann, ſince their 2 
Fiage, to pay the ſame, or any part thereof, to the 
| bad Robert i his e. to the ſaid John ex · 
ecutor as aforeſaid ſince his death, have, and each 
of them hath, hitherto wholly refuſed, and the faid 
Richard and Ann do ſtill refuſe, to the ſaid John 


therefore he brings his ſuit, &c. Add profert in 
curia of the letters teſtamentary to the glaaaf, 


Wo all and ſingular the goods, chattels, rights, and 

. . by his credits, which were of Thomas Roe deceaſed, 
inteſtate, p. 95. COmplains of Richard Fenn, being, &c. For that 
25 any dey 6 740, 10 the ſaid e, ” the 10th day of 
ore the death Fly, in the year of our Lord 1794, to wit, at 
Rome Bon: Jo min/ter 27 ſaid county, *. indebted to the 
 faid Thomas in his life-time, in 60. of lawful 
money of Great Britain, for divers goods, wares, 

and merchandiſes, by the ſaid Thomas in his life- 

time before that time ſold and delivered to the ſaid 
ERKicbard, at his ſpecial inſtance and requeſt ; and 
being ſo indebted, he the ſaid Richard, in conſi- 

_ deration thereof, afterwards to wit, on the ſame 

day and year aforeſaid, - at W:/tmin/ter aforeſaid, 

undertook, and then there faithfully promiſed the 

faid Thomas in his life-time, to pay him the ſaid 

ſum of money, when. he ſhould be thereto after- 


on the fame day and year aforeſaid, at Ii gimiuſ 


57 wy 
afore⸗ 


k 
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aforeſaid; in conſideration that the ſaid Thomas in 
his life- time, at the like requeſt of the ſaid Richard, 
had before that time fold. and delivered to the faid 
Richard divers others s Wares, and merchan- 
diſes, he the ſaid Richard, then and there under- ny: 
took, and faithfully promiſed the ſaid Thomas in IL 
his life-time, to pay him ſo much money as: he 
therefore reaſonably deſerved to have, when he the 
ſaid Richard ſhould be thefeto afterwards requeſted ; 
and the ſaid John, adminiſtrator as aforeſaid, avers, 
that the ſaid Thomas in his life-time therefore rea- - 
ſonably deſerped to have of the faid Richard other 
bol. of like lawful money, to wit, at We/tminſler 
aforeſaid, whereof the ſaid Richard afterwards to 
wit, on the ſame day and year aforeſaid, there had 
notice. And whereas the ſaid Richard, afterwards 7,4:1;ratu 
to wit, on the ſame day and year aforeſaid, at «unfit for 
Weftminfler aforeſaid, was indebted to the ſaid e let. 
Thomas in his life-time, in other 60L of like lawful 
money, for money by the ſaid Thomas in his life- 
time, before that time, lent and advanced to the ſaid 
Richard, at his ſpecial inſtance and requeſt; and | 
for other money by the ſaid Thomas in his life-time, 
before that time laid out, expended, and paid for the regel fn and | 
laid Richard, at his like requeſt ; and fpr other money 4 NO 
by the ſaid Richard before that time had and received, | 
to the uſe of the ſaid Thomas in his life-time; and 
| being fo indebted, he the ſaid Richard, in conſi- 
deration thereof, afterwards to wit, on the ſame 
day and year aforeſaid, at Weſtmin/ter aforeſaid, 
undertook, and there faithfully promiſed the ſaid 
Thomas in his life-time, to pay him the ſaid laſt- 
mentioned fum of money, when he ſhould be Ret 
thereto afterwards requeſted: And whereas, the (a'd T/imul compe- 
Richard, afterwards to wit, on the fame day and tet. 
year aforeſaid, at H/ftminſtcr aforeſaid, accounted 
together with the ſaid Thomas in his life-time, of 
and concerning divers other ſums of money, from 
the ſaid Richard to the ſaid Thomas in his life-time 
before that time due and owing, and then in arrear 
and unpaid, and upon that account, the ſaid Richard 


was 
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vas then and there found in arrear andi indebted to 
the ſaid Thomas in his life- time; in ther bol. of 
like lawful money; and being, pdebted, he the 
-  faid- Richard, in conſideration thereof, afterwards 
to wit, on the. {f{me day and year aforeſaid, at 
Weftmin/ter afgrefaid, undertook, and then and 
there faithfully promiſed the ſaid Thomas in his life- 
time, to pay him the ſaid laſt- mentioned ſum of 
5 money, when he ſhould be thereto afterwards re- 
Breach, queſted: Let the ſaid Richard (altho* often re- 
aAaäaiueſted, Kc.) hath not yet paid the ſaid ſeveral 
ſums of money, or any part therecf, to the faid 
Thomas in his l dme, or to the ſaid John, admi- 
niſtrator as aforeſaid, ſince his death, or to either 

of them, (to which ſaid John, adminiſtration of all 
and ſingular the goods, chattels, - and credits, 
which were of the ſaid Thomas at the time of his 
death, after the death of the ſaid Thomas, to wit, on 
Pate of the ad- the 20th day of Oaober, in the year aforeſaid, by 
miniſtration. by Divine Providence, archbiſhop of Canterbury 
You are to ſtate primate of all England, and metropolitan (a), in due 
from the letters form of law was granted, ) but he to pay the ſame, or 
of admiviſtra- any part thereof, to the ſaid Thomas in his life-time, 

jy. Bong $79” or to the ſaid: John, adminiſtrator as aforeſaid, ſince 
very words, bis death, hath hitherto wholly refuſed, and ſtill refu- 
ſes, to the ſai John, adminiſtrator as aforeſaid, his da- 

mage of 664 and therefore he brings his ſuit, &c. 

Profert of letters And he brings into court here the ſaid letters of 
of adminiſtration; adminiſtration, which ſufficiently prove to the 
court here, the granting thereof in form aforeſaid, 
the date whireol of is the day and year in that behalf 
abovementioned, ' Pledges, ce. 


Netes. 


4 
e 


* ' 


Of the different There be, ſays Lord Gke, divers kinds of in- 
adminiſtrators. teſtates, one that makes no will at all, another that 
makes a will and executors, and they refuſe; and, 


(a) If by the archbiſhop of York, ſay, By Divine Provi- 
dence erchbifbop of York, primate and metropolitan of England. 


in 
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jn this caſe, he: dieth quaſi inteſtatus. And theſe 
are within the purview of the ſtat. Jem. 2. 
13 Ed. 1. ſt. c. 19., by which it is enacted, 
That the ordinary ſhall be bound to anſiuer the debts as 
far forth as the goods of the dead will extend, in ſuch 
fort as executors of 3 party ſhould have been 
bounden, if he had made a teſtament; therefore the 
ordinary is the perſon whom the Jaw appointeth to 
have the charge or adminiſtration of the goods and 
chattels of the party that dieth inteſtate, or quaſi 
inteflatus. And juſtly did the law in this caſe ap- 
point the ordinary for the law preſumed, that he, 
who had the care of his foul in his life-time, 
would after his death, have care of his temporal 
goods and chattels, to ſee them well diſpoſed and 
_ adminiſtered. 2 In/t. 397. And this act was made 
in affirmance of the common law. = _ 
But unleſs ſome of the goods or chettels came to Unleſt goods 
the hands and poſſeſſion of * ordinary, he was not came to the 
to be charged by the common law; but if they poſſeſſion of the 
came to his hands, and he- ſhould neither admini- 8988 _w_— 
ſter, and pay the debts and duties himſelf, nor 
commit them over to the kin and friends of the 
inteſtate that would, the common law did charge 
him, and ſo doth this act, which is made in affirm- 
ance of it, Did. 00 Y 
By the common law,'an adminiſtrator could not By commen law 
recoyer debts as executors could do; therefore the adminiſtrator 
ſtatute, 31 Ed. 3. ſt. 1. c. II., enacts, That the = 
adminiſtrator ſhall have an action to demand and may for debts, | 
recover the debts due to the 2 inteſtate. But by &. . 
the common law, . adminiſtrators were charged by 
the name of executors, 2 [n/?, 398.; and if ad- 
miniſtration be granted to two, and one die, the 
office ſurvives. 2 Fern. 514 | Office urvi 
Where any judgment after a verdict ſhall be had, 
by or in the name of an executor or adminiſtrator, ;, ro Subs 
in ſuch caſe, an adminiſtrator of the goods unadmi- 
niſtered, may ſue forth a ſcire facias, and take out 
1 upon ſuch judgment. Stat. 17 Car. 2. 
c. 8. *** | 


i488 


In 
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Pay no coſts. In all actions brought by executors or ad mini- 
e ſtrators upon contracts, bonds, or other things 
made to the deceaſed, ot for goods taken away in 
his life, they ſhall pay no eofts by any ſtatute. 
Gilb. L. of Ex. 462: Cro. Eliz. 69. 503. (co. 
| Fac. 229. 361. Lord Ray. 1414. Sir T. For. 47. 
2 —_ Leiters of adminiſtration under ſeal are evidence 
evidence. in actions for debts and perſonal chattels. If the- 

| - adminiſtrator cannot produce the letters of admi- 
niſtration, the book of the eccleſtaſtical court where 
the order was entered for granting them is evi- 
dence, or a copy of the book will be ſufficient; 
but the adminiſtrator all not be permitted to give 
fuch book or a copy in evidence, until he have 
proved the adminiſtration, under the ſeal of the 
court, loſt. 1 Lev. 25. 101. Peaſh's Cafe. Lewis 
p v. Brag. M. 16. Geo. 2. eoram Lie. Bull. 106. 
Rules to be ob- In declarations by adminiſtrators, the followin 
ſerved in declar- pules are to be obſerved : . That he be named ad 
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ations by admi- miniſtrator. 2. That the debt declared on be due te 


nillrator's. the inteſtate. 3. That the day in the declaration be 
laid previous to his death. 4. In caſe there be an 
inſimul computaſſet, that the account lated be between 
the inte/late and defendant, and not between the 
adminiſtrator and defendant, 1 Show: 366., tho 
there may be a lite count with the adminiſtrator 
himſelf, as in the cafe of an executor. 5. That ad- 
miniſtrationnuas granted to him, and by whom. G Mod. 
135. i Salk. 38. And this laſt is not aided on a 
general demurrer, ibid. but ſhall be aided after 
verdict. 16 and 7 Car. 2. c. 2.1. 8. 6. If m 
2 when adminiſtration was granted, 5 Com. 
Dig. 207, And, 7. That profert of the letters of 
adminiftration muft be made, or wil} be bad on 2 
| . ſpecial demurrer. 4 Ann. c. 16. | 
When admit. It feems, if an adminiſtrator ſets forth that an 
7 regard chr. pg adminiſtration was granted to him, and does not 
ſtrato. fay by whom, and the defendant pleads over, that 
| | is an admittance of the plaintiff's being @ rigbiſul 
If ſhewn admi- adminiſtrator; but if he ſhews that adminiſtration 
r grant- was granted by one that had no authority, as if 2 


has no authority. lets 
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ſets forth an adminiſtration by a peculiar jurifdic- 
tion, when there appears to be bona notabilia, that 
ſhall not be the fame as if he had ſaid, that admi- 
niſtration was granted, and did not ſay by whom; 
but he can have no judgment. 6 Mod. 134. And 
the reaſon appears to be, that where the matter is 
indifferent to be well or ill, and the party pleads 
over, they will intend it well. _ 5 0 
If adminiſtration be granted by a peculiar juriſ- Adminiſtration by 
diftion, the plaintiff muff ſay, at leaft, cui pertinuit, Pecliar. 
or oct illicts ordinar'; for it is the committing of Adminiſtration 
 adminiftration, by one having legal authority, that was | raya | 
veſts the cauſe of action in the plaintiff; and the ae eo _ 
ordinary by law is to commit adminiſtration. And in pn — 
all caſes of peculiars, you muſt ſhew a title and right held good after 
to grant adminiſtration; and the leaſt averment that verdi&. 1 Show. 
can do it is to ſay, that de jure it did belong to 355: Comb. 196. 
him to grant adminiſtration, for the court cannot 
take notice of peculjars, but may of b;/hops; and a 
profert in curia of the letters of adminiſtration is 
not enough, for they only certify what is on the 
face of them, viz. that adminiſtration was com- 
mitted to the plaintiff by ſuch a one; but that 
does not import he had any right to grant any. 
Per Holt. 6 Mad. 24. Vide 1 Salk. 40. But the 
omiſfion of cui pertinuit, c. ſhall be aided after 
verdict, 4 Mad. 133. Shin. 551. Show. 335. 
If adminiſtration be alledged to be granted by the Adminiſtration 
king, it is ſufficient without more; Er his autho- by the king, or 
rity is known. 1 Sid. 302. $0 if alledged to be #rchbiſhop, 
granted by an archbiſhop or biſhop, Lut. i 266. Cro, dibop, Kc. 
Eliz. 6,;'or by an archdtacon, for he is aculus epi- 
ſeopi, 2 Roll. 1 50. 1 Lev. 193.; or by the official 
or commiſſary of a biſbop, 2 Mod. 65, 1 Salk. 41.; 
or by the vicar- general of a biſhop, for this means 
his chancellor. 1 Leon. 312 5 | 
I the profert of letters of adminiſtration be xe omitted. 


* 


omitted in the declaration, the defendant may take 

advantage b 1 otherwiſe it is good 

' after verdieh, ſtat. 4 Ann. c. 16.; or judgment by 
default, ibid. Vide Vent. 222., where formerly held 


__tobeotherwiſe, | Yet 
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Concluſion for a Tt the ſaid Richard (altho' often requeſted, &c,) 

ſurviving admi- hath not yet paid the ſaid ſeveral ſums of money, 

. or any part thereof, to the ſaid Thomas in his lie- 

time, or to the ſaid Fohn, ſurviving adminiſtratur 

as aforeſaid, ſince his death, or to one Robert 

Moore, now deceaſed, in his life-time, and whom 

the ſaid Jobn hath ſurvived, or to either of them, 

(to which faid Fohn and Robert, in the life-time of 

the ſaid Robert, adminiſtration of all and ſingular 

the goods, chattels, and credits, which were of the 

ſaid Thomas at his time of his death, after the 

death of the ſajd Thomas, to wit, on the 10th day 

of March, in the year aforeſaid, by by Divine 

Providence, lord biſhop of Vincheſter in due form 

of law was granted,) but he to pay the ſame, or 

any part thereof, to the ſaid Thomas in his life- 

time, or to the ſaid John, ſurviving adminiſtra- 

tor as aforeſaid, ſince his death, or to the aid 

| Robert in his life-time, and whom the ſaid Jobn 

hath ſurvived, or to either of them, hath: hitherto 

wholly refuſed, and the faid Richard ſtill refuſes, to 

pay the ſame to the ſaid Jahn, ſurviving adminiſtrator 

as aforeſaid, to the ſaid John, ſurviving adminiſtrator 

as aforeſaid, his damage of 60/., and therefore he 

Profert lic in brings his ſuit, &c. And the ſaid John brings into 

 euria of admi- court here the ſaid letters of adminiſtration, whereby 

niſtration. it appears to the court here the granting thereof to 
the faid Jahn and Robert, in the life-time of the ſaid 
Robert, in form aforeſaid ; and the ſaid Robert be- 

ing now dead, the faid Jahn is the ſurviving admi- 

ſtrator as aforeſaid, the date whereof is on the day 

and year in that behalf abovementioned. 

Declaration - Adiddleſex, to wit. John Denn complains of 

againſt an admi- Richard Fenn, adminiſtrator of all and ſingular the 

ee s, Chattels, rights, and credits, which were of 
Lese. c. Thomas Doe deceaſed, being, &c. For that whereas, 

. the ſaid Thomas in his life-time, to wit, on the 1ſt 

| day of Ofober, in the year of our Lord 1794, at 

WeAminfter in the ſaid county, was indebted to the 

ſaid John in 601, of lawful money of Great Britain, 

for divers goods, wares, and merchandiſes, by 2 


ſaid Jobn before that time ſold and delivered to the 
ſaid Thomas in his life-time, and at his ſpecial 
inſtance and requeſt; and being ſo indebted, he 
the ſaid Thomas in his life-time, in conſideration 
thereof, afterwards to wit on the ſame day and year 
aforeſaid, at We/tminſter aforeſaid, undertook, and 


faithfully promiſed the ſaid John, to pay him the 


faid ſum of money, when he ſhould be thereto 
afterwards requeſted: And whereas, afterwards to 
wit, on the ſame day ap? Par aforefaid, at Mat- 
_ aforeſaid, in conſi 
ahn, at the like requeſt of the ſaid Thomas in his 


Duantum meruit. 


deration that the ſaid 


ife- time, had before that time, ſold and delivered 


to the ſaid Thomas in his life-time, divers other 
goods, wares, and merchandiſes, he the ſaid Thomas 
in his life-time, undertook, and faithfully pro- 
miſed the ſaid John, to pay him ſo much money 
as he therefore reaſonably deſerved to have, when 
he the ſaid Thomas ſhould be thereto afterwards 


requeſted ; and the ſaid John avers, that he there- 


fore reaſonably deſerved to have of the ſaid Thomas 
in his life-time other 60/. of lawful money, to 
wit, at Weftmin/ler aforeſaid, whereof the ſaid 
Thomas in his life-time, afterwards to wit, on the 
me day. and year aforeſaid, there had notice. 
And whereas, the ſaid Thomas in his life-time 


— 


Indebitatus . 


afterwards to wit, on the ſame day and year afore- ſumpfit for 


faid, at Weſtminſter aforeſaid, was inde 
ſaid John in other 60/. of like lawful money, for 
money by the ſaid John before that time laid out, 
expended, and paid for the ſaid Thomas in his life- 
time, at his ſpecial inſtance and requeſt ; and for 
other money by the ſaid Jahn before that time lent 
and advanced to the ſaid Thomas in his life-time, 


at his like requeſt; and for other money by the 
faid Thomas in his Jife-time, before that time had 


and received, to and for the uſe of the ſaid Fohn ; 


ted to the money paid, 


lent, had, and 
received. 


and being fo indebted, he the ſaid Thomas in his 


life-time, in conſideration thereof, afterwards to 


wit, on the ſame day and year aforeſaid, at VH. 


minſler aforeſaid, undertook, and faithfully pro- 


nuiſed 
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mifed the faid Yohn, to pay him the faid laſt- 
mentioned fum of money, when he ſhould be 
thereto afterwards requeſted : Yet the ſaid Thomas 
in his life-time, and the faid Richard, adminiſtrator 
as aforefaid, ſince his death, (altho? often requeſted, 
&c.) hath not, nor hath either of them, yet — 
the ſaid ſeveral ſums of money, or any part thereof, 
to the ſaid John; but the ſaid Thomas in his life- 
time, and the ſaid Richard ſince his death, have and 
each of them hath hitherto wholly refuſed, and the 
ſaid Richard, adminiſtrator as aforeſaid, till refuſes 
to pay the fame, or any part thereof, to the ſaid 
John, to the faid 2 his damage of 60l., and 
therefore he brings hi | | 


is ſuit, &c. T 
The naming the defendant adminiſtrator is a ſuf- 

ficient averment, without ſetting out that admi- 

niſtration was committed to him. Barn. 159, 160. 


In all cafes where the action is againſt an exe- 
cutor or adminiſtrator, merely as ſuch, the debt 
ſhall be recovered only de bonis igſlatoris, and the 
damages, which are for the delay, de bonis. teftatoris, 
et fi non de bonis propriis. 1 Roll. 928. 1. 358. 


1 Brownl. 50. 


cencluſion for Tt the faid Richard laude often requeſted, Kc.) 


an adminiſtrator hath not yet paid the 
during the in- | 


aid ſeveral ſums of money, 
or any part thereof, to the ſaid Thomas in his 18 
time, or to the ſaid John, adminiſtrator as afore- 
aid, ſince his death, or to either of them, (to 
which ſaid John, adminiſtration, (a) with the will 
annexed, of all and ſingular the goods, chattels, 
and credits, which were of the ſaid Thomas at the 
time of his death, during the minority of the ſaid 
Robert Nix who is now alive, and within the age 
of 7. n en the day of, ; in the 


J Il it be at the ſuit of an adminiſtrator during the infancy of 
4 child or children of à perſon dying e ek out the 
words in italics, and fay; during the minority 'of ibe children or 
ebild (naming them) entitled; and who are, or is within the age of 
21 years, inſtead of 17 years. In an action by aa adminiſtra- 


tor durante minori ætate of 4. who is no executor, it is ſufficient 
to alledge that A is under 21 years. I Ld. Ray. 667. Com. 159. 
| year 


d 
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year aforeſaid, after the deceaſe of the ſaid Thomas, 
was by John, by Divine Providence archbiſhop of 
Nerk, primate and metropolitan of England, in due 
form of law granted,) but to pay the ſame, or any 
part thereof, to the ſaid Thomas in his life-time, or 
to the ſaid John, adminiſtrator as aforeſaid, ſince 
his death, or to either of them, hath hitherto wholly 
refuſed; and the ſaid Richard till refuſes to pay 
the ſame, or any part thereof, to the ſaid Jahn, . 
aàdminiſtrator as aforeſaid, to the ſaid John admi- | 
niſtrator as aforeſaid, his damage of ol,, and 
therefore he brings his ſuit, &c. _ 8 5 | 
And he brings into court here the ſaid letters of Profert of the 
adminiſtration, with the awill annexed, of the ſaid letters of admi- 
Thomas, which ſufficiently prove to the court here, 
the granting thereof in form aforeſaid, the date 
whereof is on the day and year in that behalf 
abovementioned. Add pledges, &c. 
If an adminiſtrator pendente lite bring an action, Adminiſtrator 


4 > - 


ſuch an adminiftrator muſt ſhew the ſuit depending Pendents lite, Yide 
$4: f . | 5 929 * , | : P · 120 
in the declaration. So an adminiſtrator during the ©; during al- 


abſence ＋ A. muſt ſhew .that A. is abſent. 6 Mod. ſence, p. 120. 
304. 1 Salt 42. ANY. | 
Tit the ſaid Robert in his life-time, and the ſaid Ri- Concluſion 


chard, ſurviving adminiſtrator as aforeſaid, ſince his 2ainſt a ſurvive 
death, and one Robert Doe, the other adminiſtrator —— e = 
of the ſaid Robert, and whom the ſaid Richard hath an adminiſtra 1 


ſurvived, (altho* often requeſted, &c.) have not, nor tor. 
hath either of them, yet paid the ſaid ſeveral ſums of 
moneps or any part thereof, to the faid Thomas- in 
his life-time, or to the ſaid John, adminiſtrator as 
aforeſaid, ſince his death, or to either of them, (to 
which ſaid John, adminiſtration of all and ſingular 
the goods and chattels, rights, and credits, which 
were of the ſaid Thomas at the time of his death, 
after the death of the ſaid Thomas, to wit, on the 
20th day of March, in the year aforeſaid, by 
„ by Divine Providence archbiſhop of 
Canterbury, primate of all England, and metropo- 
litan, in due form of law was granted, ) but the ſaid 
Robert in his life-time, and the ſaid Richard and 
. e Robert, 


3 
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Robert. adminiſtrators as aforeſaid, ſince the death 
of the ſaid Robert, and the ſaid Richard, ſurviving 
adminiſtrator as aforeſaid, ſince the death of the 
ſaid Robert Doe, to pay. the ſame, or any part 
thereof, have and each of them hath hitherto 
wholly refuſed; and the ſaid Richard, ſurviving 
. adminiſtrator as aforefaid, ſtill refuſes to pay the 
ſame, or any part thereof, to the ſaid John, admini- 
ſtrator as aforeſaid, to the ſaid John, adminiſtrator 
as aforeſaid, his damage of 60/., and therefore he 
brings his ſuit, &. Add the profert in curia of the 
letters of adminiſtration to the plaintiff only, as in 

the firſt precedent. | | 
Concluſion fora Yet the, ſaid Richard, (altho' often requeſted, 
huſband and &.) hath not yet paid the ſaid ſeveral ſums of 
. ee money, or any part thereof, to the ſaid Thomas 
after marriage, in his life-time, or to the ſaid Ann, adminiſtratrix | 
and the admini- as aforeſaid, ſince his death, or to the faid John 
ſtration granted and Ann ſince their intermarriage, or to either of 
by an offcial. them, (to which faid Ann adminiſtration of all 
and ſingular the goods, chattels, and credits, 
| which were of the ſaid Thomas at the time of his 
The date of the death, after the death of the ſaid Thomas, to wit, 


_ Gn; ON the 20th day of October, in the year aforeſaid, 


_ to wit, at Barking aforeſaid, by (a) the Reverend 

: 3 * John Gray, Baze of Laws, A official ſurrogate 

aQly, lawfully py as to the worſhipful William Wells, 

| Doctor of Divinity, Archdeacon of the Archdeaconry 

| 7. Colcheſter, to whom the commiſſion in this behalf 

elonged, in due form of law was granted, but he 

to pay the ſame, or any part thereof, to the ſaid 

Thomas in his life-time, or to the ſaid Aun, admi- 

niſtratrix as aforeſaid, before her intermarriage 

with the faid John, or to the faid John and Ann, 

adminiſtratrix as aforeſaid, ſince their intermar- 

riage, or to either of them, . hath hitherto. wholly 

4 refuſed, and the ſaid Richard doth ſtill refuſe, to 

the ſaid Fohn and Ann, adminiſtratrix as aforeſaid, 

(a) By E. F. Doctor of Divinity, Archdeacon of the Archdu- 

conry e Totneſs, Jazyfully conflituted, to whom the commiſſion in 
this bebalf belonged, in due form of law was granted. 


By an arch- 
deacon. 


their 


Richard Roe in his life-time, or to the faid Simon 


adminiſtrator as aforeſaid, ſince the death of the 


* 
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their damage of Fol.; and therefore they bring their | 
ſuit, &©: And the ſaid John and Ann bring into Profert 
court here the aforefaid letters of - adminiſtration, 
which fufficiently prove to the court here the 
granting thereof in form aforeſaid, the date whereof 
is on the day and. year in that behalf above- 
mentienedgz;zßz; : | . | 

Net the ſaid Richard (altho' often requeſted, &.) Concluſion for 
in this reſpect hath not yet paid the ſaid ſeveral an adminiſtrator 
ſums of money, or any -part thereof, to the faid ; qa hang 
Franks, adminiſtrator of the ſaid Richard Roe as 


aforeſaid, in his life-time, or to the ſaid John, 


ſaid Simon Franks, or to either of them, (to which 
ſaid John adminiſtration of all and ſingular the 
oods, chattels; and credits, which were of the 
aid Richard Roe, unadminiſtered by the faid Simon 
Franks at the time of his death, after the death of 
the ſaid Simon, to wit, on the Toth day of Oclober, 
in the year aforefaid, by _. by Divine 
Providence lord biſhop of London, in due form of 
law was granted,) but be. to pay the ſame, or any 
part thereof, to the ſaid Richard Roe in his life- 
time, or to the faid Simon, adminiſtrator as afore-. a 


aid, in his life-time, or to the ſaid John, admi- 
niſtrator as aforeſaid, ſince the death of the faid- 
Simon, or to either of them, hath hitherto wholly 


refuſed, and the faid Richard ftill refuſes to pay. 
the ſame to the ſaid John, adminiſtrator as afore- 
faid, to the ſaid Fohn adminiſtrator as aforeſaid, 
his damage of 60/.; and therefore he brings his 


ſuit, xc. Add profert of letters of adminiſtration 
of the goods unadmini/tered, as in p. 104. | 


Tit the faid Richard (altho? often requeſted, &c.) Concluſion for 
hath not yet paid the ſaid ſeveral ſums of money, an adminiſtrator 
or any part thereof, to the ſaid 7oſeph in his life- eee ” 
time, or to the ſaid John, adminiſtrator as afore- p. 10 
faid, ſince his death, or to either of them, (to 
which ſaid John adminiſtration of all and ſingular 
the goods, chattels, 2 and eredits, which _ 

| Wen 0 
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of the ſaid Foſcph at the time of his death, after 


the death of the ſaid Foſeph, with the will of the 
ſaid 2255 annexed, to wit, on the 10th day of 
March, in the year of our Lord 1793, was by 
| by Divine Providence archbiſhop of 


Canterbury, primate of all England, and metropoli- 


tan, in due form of law granted, ) but he to pay the 
fame, or any part thereof, to the ſaid Fo/eph in his 
life-time, or to the ſaid Jobn, adminiſtrator as 
aforeſaid, ſince his death, or to either of them, 
hath hitherto wholly refuſed, and fill refuſes, to the 
ſaid Jahn, adininiftrator as aforeſaid, his damage of 
60l.; and therefore he brings his ſuit, &c. And 


the ſaid Jabn brings into court here the letters of 


adminiſtration aforeſaid, with the will of the faid 
Foſeph annexed, which ſufficiently - prove to the 
court here the granting thereof in form afore- - 
ſaid, the date whereof is on the day and year in 

that behalf abovementioned. e 


„ 
| The firſt and ſecond declaration will be 3 pre- 


cedent for others in aſſumpſit, by or againſt an adali- 
| niſtrator. In the latter caſe, you have nothing 


more to ſtate, than that the inteflate became in- 
debted in his life-time, and that he undertook-and 
promiſed to pays and that the day of bis being in- 
e laid in his liſe-time. The conelu- 
ſrons are the only variation. o. 


Ll 
* 
+ 


Declarations in 9ſympftt. 


Promiſſory Notes. | 


| Promibry Nate, or ne of hand, are a plain wie promis 
and direct engagement in writing, to pay a ſum ſory notes ave. 


ſpecified at the time therein limited, to a b 
therein named, or ſometimes to his order, or often 
to the bearer at large; and at firft theſe notes were 
conſidered only, by the common {aw, as written evi-- 
dence of a debt; for it was held, that a promiſſory 


note, was not afſgnable or indorſeable over, within - 


the cuſtom of merchants 0 any other perfon, by him 
to whom it was made payable; and that if, in fact, 
ſuch a note had been indorfed, or aſſigned over, 


the perſon, to whom it was lo indorſed or aſſigned, 


could not maintain an action within the cuſtom 

againſt the perſon who firſt drew and ſubſeribed 

note; and that, within The {one cuſtoms even the 
n to whom it was ma 


at length they were recognized by the legiſlature, 
and put on the fame foqting with bills of ex- 


+ 


change, by the flat. 3 & 4 Ann, c. g; which Made & tual | 
ena, that after the 3 & May 1705, « All * 28. 


notes in writing made by any perſon, body politic / 3: 


or corporate, or by the ſervant or agent of any 


trader uſually intruſted to ſign notes for his maſter, 


whereby ſuch perſon, &. promiſes to pay to ana- 
ther, or his order, or unto bearer, any ſum of money 
mentioned in ſuch note, ſhall be taken and 8975 
ſtrued to be, by virtue thereof, due and payable to 
any ſuch perſon, &c. to whom the ſame is made 


payable ; and every ſuch note ſhall be aſſignable, Every ſuch note 
or indorſeable over, in the fame manner as inland Ce aſſigna- 
bills of exchange: and that the perſon, &c. to be and the 8 


whom ſuch ſum is by ſuch note made payable, a 


may maintain an action for the fame, in the ſame 


„ much 


| lade payable, could not 
maintain ſuch an action. Vide 1 Salk. 129. But 


n to whom 

| | h e is made 

manner as they might do, on an inland bill of r e 
» 


exchange. And that any perſon, &c. to whom ,, may Ikewile 


— 
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che indorſee ſuch note is indorſed, or aſſigned, or the money 
againſt the in- therein mentioned, ordered to be paid by indorſe. 
dorſer. ment thereon, may maintain an action for ſuch 
ſum of money, either inſt the perſon, c. who 
or whoſe agent ſigned ſi A. ts or againl any of the 
perſons who indorſed Ls ſame, in like manner as in 
caſes of inland bills. of exchange; and, in every 
ſuch action, ſhall recover his damages and coſts ; 
but if b bonfane, or verdict againſt him, the de- 
| fendant ſhall recover his colts. 
What is requir- The note is required to be j in writing, and drawn 
ed by the note. by the. party, or thoſe having : a legal authority from 
bim; and ſuch drawing, raiſes a contract to pay the 
| money, without any expreſs promiſe, 1 Salt. 128. 
Carth. 510. 1 Ld. Ray. Fe F. it is wrote by 
the plaintiff, and /igned defendant, it is 
within the act, for the ſigning or "ſybſeribin is the 
len, and the writing or making, 1 is only the me- 
chanical part of jt. 2 Bac. Ar. 306. D v. 
Baron. The object of the act was to put promil- 
ſory notes on the ſame footing with bills of ex- 
change: therefore it is now held, there ſhall be 
allowed three days grace, on promiſſory notes, as 
well as on bills of exchange. , There are 'no pre- 
ciſe words requiſite to make a promiſſory note, it 
is 2 if it may be brought within the intention 
of the act. Str. * Morris v. Lee, Ld. Ray, 
1396. And it ma 7 made payable” to A. only, 
or to A or order, many days after date, or o 
demand. The former cannot þe indorſed over, but 
the latter may. _ 
Payee has a The payee of a promiſſory note, has a clear pro- 
property in the perty yeſted in him (not indeed in pot ſſeſſion, but 
note, and may in action) by the mo contract of the drawer 
morſe,” nd this property, ſo veſted, may be transferr 
and affigned, from we 6 or to any other man; 
contrary to the general rule of the common law, 
that no choſe in action is aſſignable; which aflign- 
ment is the life of paper credit. The payee, or 
perſon to whom or whoſe order ſuch. promiſſory 
pn 1s N may by indorſement, or 227 
th 


% 
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his name in dorſo, or on the back of it, aſſign over 
his whole property to the bearer, or elſe to another 
perſon by name, either of whom is then called the 


;ndorſee ; and he may aſſign the ſame to another, niques. _—_— 


and ſo on in infinitum. And a promiſſory note, tiable. 
payable to A. or bearer, is negotiable without any 
indorſement, and payment thereof may be de- 
manded by any bearer of it. 2 Show. 235. Grant 
v. Vaughan. And in caſe of non-payment, by the 5 
drawer, the ſeveral indorſees, of a promiſſory note, | 2 
have the ſame 5 as upon bills of exchange, 

againſt the prior indorſers. | 9 AN 

When the payee indorſes the note, he does it by As to the in- 
the law of merchants, being a choſe in action, not dorſement. 
aſſignable by the general law; and the indorſement 
is part of the original contract, and is incidental and 
appurtenant to it in the nature of it, and muſt be 
underſtood and interpreted to be made in the ſame 
manner, and with the ſame privileges, qualities, and 
advantages, as the original payee held it; that is, 
as an aſſignable, negotiable note, which he may 
indorſe over to another, and that other to a third, 
and ſo on, at pleaſure. "/i/mat, J. And the laſt 
indorſee has his remedy againſt the drawer, payee, 
and every other indorſer, by ſeveral actions; and if 
the drawer wiſhes to pay, he muſt pay the. coſts of 
all the actions; but if any of the indorſers apply to 
pay, he will be liable to the debt, with the cofts f 


7 


the action, as againſt him. And the plainti may Windham v. 

go on againſt the drawer and the other indorſers, Trull, 1 Str. 

or his colts, 4 Term Rep. 691. Smith v. Woods "'S: 

cock, e RIOT OY» obo pres. 

The note need not flate value received, for as Need not hate 

theſe inſtruments are always preſumed to have been for value re- 

made on a valuable conſideration, words which ceived. 

import no more, cannot be eſſential. bite v. 

Ledwich. H. 25. Geo. 3. K. B. Vide, Forteſe. 

Rep. 282, 8 Mod. 267. Show. 5. 2 Ld. Ray. 

1556. Cuntra, 2 Str. 1212. Banbury v. Leſſer. : 
The note itſelf is evidence of a conſideration, yet Note evidence 

it is not concluſive evidence, but turns the proof of confideration, 

| uon but not conelu- 
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upon the defendant," to ſhew that there was 4 
eonfideration given for ſuch note; and ſo he can 
ſhew, that it is ſtill but a fimple contract, and 
therefore but a nudum pactum, unde non oritor actio. 
Ig Salt. 129. Clerk v. Martin, and Potter v. Pear- 
| m. Gilb. Eq. Rep. 154: Bron v. Marſh. Vide 
Myſt be forpay- The object of the act of 4 Ann, was to put pro- 
2 3 miſſory notes on the ſame footing with bills of ex- 
a a} change, in every reſpect. It would perplex the 
commercial tranſactions of mankind, if paper ſe- 
curities of this kind were iſſued out in the world, 
incumbered with eonditions and contingencies, and 
if the perſons to whom they were offered in nego- 
tiation, were obliged to inquire, when theſe uncertain 
| events would probably be reduced to a certainty; 
Wut notes are therefore a note promiſing to pay within ſo many 
not good. gays wn the defendant ſhould marry, is not good, 
Wo for the defendant may never 'marry, and ſo the 
note is contingent. 2 Str. 1151. : Beardſley v. 
Balduin. A promiſe to pay Sol. or render the. 
of F. S. ta prijon, before ſuch a day, this is not good, 
ecauſe the money is not abſolutely payable, but 
depends upon a contingency, whether he would 
And 7 S. to priſon or not. Smith v. Boheme, 
2 Ld, Ray. 1362. So a promiſe to pay to T. S. if | 
J. S. doth not pay it within fix weeks, is not within 
the act, becauſe the drawer was not the vrigina/ 
\  gebtor, but might be a debtor on contingency. 8 od. 
63. Appleby v. Riddolph, So a promiſe to 
Laber up horſes and u wharf, und pay money at 2 
particular day, is not within the ſtatute. Martin 
v. Charntry, 2 Str. 1271. $0 a promiſe to pay 
' . 2ool. to B. or order in three good Eaſt India bonds, is 
not a note within the ſtatute. Bull. N. P. 268. 
Moore v. Vaulute. A contingent note, where it is 
uncertain whether the money ſhall ever become 
rapable yr all or. _ WO es the ſtatute. 
Goſs v. 1, 1 Burr. 226 Me promiſe to 
9 270 B. 1 Ty 115. value received on the death 4 
George Henſhaw, provided be leaves either of us ſuſ- 


ficre 


27 
92 
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ficient to pay the ſaid ſum, or if he fhall be ctherwiſe 

able to pay it; ſigned by one only, held not nego- 

tiable. Roberts v. Peake, 1 Burr. 323; being 

only eventual, not abſolute, and judgment for the 

defendant. A promiſſory note to <5 &« out de- 

endant's money, that ſbo e his rever/ſron 
or when ſold, was held 22 A note — 

the flat. Carles v. Fancourt, 5 Term Rep. 482. 

But promiſſory notes are good, if they be cer- What notes are 

tainly, and at all events payable, at a certain time. — Cs. | 
Therefore a promiſe to pay, © within two months 

ofter fuch a ſhip is paid off,” has been holden good, 

or the paying off a ſhip, is a thing of a public 

nature. Andrews: v. Franklin, 1 Str. 24 80 a 

promiſe to pay © fix weeks after the death of the de- 
fendant's father, for value received, is good, for 

there is no contingency whereby it may never be- 

come payable, but it is only uncertain as to the time, 

which is the caſe of all bills payable at fo many 

days after fight, Cooke v. Culebam, 2 Str. 1217. 

So a note given to an infant, © payable when b 

ſhall come of age, ſpecifying the time 12th of . 
1750.” So it would have been good had it been 
e payable 12th of June 1750, without mentioning 

the plaintiff's being then to come of age. The 


1 former part of the note is a promiſe to pay the 
money, the reſt fixes the particular time, when it 
is to be paid. It is enough, if it be certainly, and 


at all events, payable at that time. Goſs v. Netfon, 
| 1 Burr. 226, a note was © to pay on the receipt 
| of wages, dus from his majeſty's* ſhip the Suffolk, it 
| eing in full for his wages and prize money, and fhort 
allowance money for the ſuid fhrp.”” Evans v. Under- 
| uod, 1 Wi. 262. So a promiſe by A. to 
* ſo much to * a debt due from C. to jaid 
| Popplewell v. Min, 1 Str. 264. So acknow- 
| ledging to have received © certain bonds and notes, 
and ty be indebted in the balance, which the maker of 


| the note promiſed to pay. Chadwick v. Allen, 1 Str. 
f 706. © I promiſe to account with 7. S. or his 


| order for value received by me.” In an action by the 
| indorſee - 


1 5 Iador ſement. 
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indonſee againſt the drawer, the court held, that 
the word accountable in this caſe, ſhall be taken to 


pay; and the difference is, when it is to be ac- 


countable for ſo much money, value received, and 
when it is value received, on account, or to ac- 
count, or as per account, as is uſual between 
merchant and factor, or lord and ſteward, and it 
would be dangerous to the credit of thoſe notes, if 
- this ſhould not be good. MAorrice v. Lea, T. Ray, 
ne een einues in its origin 
In its eriginal ile a promiſſory note continues in its original 
Paths SO... Hape of a promiſe, from one man to pay 8 
| ak bilt; when it bears no ſimilitude to a hill of exchange :- when it 
' indorſed, other- is inuorſed, the reſemblance begins; for then it 
| wiſe. is an order by an indorſer, upon the maker of the 
note (his debtor by the note), to pay to the in- 
dorſee. - Lord Mansfield,” 2 Burr. 676. Hethn v. 
| F ten oi 5 eos PSs. 
Notes and bills . All promiſſory or other notes, hills of exchange, or 
2 * draughts, or . undertakings, in writing, being nego- 
Foto be fade. fiable or transferable, for the payment of 208. or for 
| any ſum above that, and Jeſs than 50., or on which 
205. or above, and leſs than 50. ſhall remain un- 
diſcharged, iſſued after jſt January 1778, ſhall 
ſpecify the names and places of abade of the perſons re- 
ſpectiuely to whom or to — xm they ſhall be made 
payable, and ſhall bear, date, before or at the time of 
drawing or iſſuing. them, and not on any ſubſe- 
quent day; and fhall be made payable within the 
ſpace of 21 days next after the day of the date; and 
ſhall not be transferable, or negotiable after the 
time limited for. the payment ; and 7 indorſe- 


ment ſhall be made before the epiratian of that time, 
and bear date at or before the time of making it, and 
ſhall ſpecify the name and place of abode of the perſon 
or perſons, ta whom, or to whoſe order the money is to be 
paid; and the figning of every ſuch note, &c. and 
alſo of every indorſement, ſhall be atteſted by one 
fubſeribing witneſs at the leaſt; and all notes, &c. 
of the above deſcription, not having theſe requiſites, 
ſhall be utterly void. 17 Geo. 3. c. 30. / 1. ph 
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And all negotiable notes, &c. for any ſum between Between 20e. 

20s. and 51., or for 20s. or leſs than 50 which ſhall and 5. or for 

remain undiſcharged, and which ſhall be iſſued, in > ia leſs 

England, at any time after 1ſt of January 1778, in 

any other manner than as aforeſaid ; and alſo every 

indorſement, on any ſuch note, &c. to be negotiated 

other than aforeſaid, are declared void. $6. 2 

Made perpetual by 27 Ges. c. 16. Foreign bills, 

drawn abroad, and payable here, are evidently not 

ſubject to any duty. mr! Gn By | 

All notes, bills, Sc. where the whole, or any Notes on bills 

part of the conſideration, ſhall be for any money, won by gaming. 

or other valuable thing whatſoeyer, wor by gaming, 5 

or playing at cards, dice, tables, tennis, bowls, or 

other game whatſoever, or by betting on the ſides or 

bands of ſuch as do game, at any of the games 

aforeſaid, or for reimburſing or repaying any mo- 

ney knowingly lent or advanced for ſuch gaming 

or betting, or lent and advanced at the time or 

place of ſuch play, to * perſon or perſons ſo 
ing or betting as aforeſaid, or that ſhall, durin 

fach play, ſo play or bet, ſhall be utterly void, an 

of no effect, 9 Ann. c. 14. , 1. As they are 

void, defendant may plead the general iſſue, and 

give the ſpecial matter in evidence, bs 
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31 Gee: 3. c. 25. Re Eoin on bills of. e ee drafts, or jt na fer 


after 1ſt Aut the payment of mone 
1791. S. 2. 2 f n 3 FE 8 4 
Foranyſumamounting to 40s not 3 0:0 ; 
| e reer ol. o 0 6 
above 30ʃ. and not exceeding 50. 0530-09 
_ above 50/ and not exceeding Loo]. . = © 1 0 
above xool. and not exceeding 200), - © 1 6 


Duties on bills of exchange ts or . ayabl 
otherwiſe 142 demand, = promiffory 425 or 

other notes, payable otherwiſe than 10 the bearer 
demand. 


| ON 


For any ſum amounting to 40s. not chalice 301. 0 06 
exceeding 30/. not execeding 50. -= 0 0 9 
| exceeding gol. not exceeding ol. 5 +0 

_ exceeding Loo. ee, Mk - 0 1.6 
from 2007. upwards = 5 2 0 


Duties en promiſſory or aki notes, payable to the 
" _ bearer on demand, and re-iſſuable Fn time 10 


time, a er e at 15 Place where 97 were 
fort offued. © 


For ſums amounting to 407. not exceeding 5 guineas o 
exceeding 304. not exceeding “. © 
exceeding 5ol. not exceeding tool, =» © 

men 100l. not exceeding 2000]. © 


mw wm O © 
* S WW GH 


Duties on promiſſory notes, or other notes, for the pay- 
ment of money to the bearer on demand, re-iſſuablt 
- from time to time, after any payment at the ſame 
place, or at any other place, than where it was ff 
iſſued. Sect. 8. 


For ſums amounting to 40. not exceeding 5 guineas, © © 6 
| exceeding 5 guineas, net exceeding 3ol, © 1 0 


| With reſpedt to Ae bills, drawn here in ſets, ac- 
| | | cording to cuſtom of merchants, every bill of 
; _ each ſet, is Jubjefted i to a flamp oo as under : 


Sect. 3. For ſums not exceeding 100. - 0 0 6 
© For ſums exceeding 100/. not exceeding 200!, - 0 0 9 
| : Fer ſums exceeding 200/. | - © 10 
| The 


8 


. Dow oy = 


the perſon ſo paying the ſame, notwithſtanding iſſued. 
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The duties are payable by the drawers or makers" 
of the bills and nates reſpeftruely, and muſt be 
1 before drawn. ; Fas * | 

Drafts or orders payable to bearer on demand, Orders on bank- 
bearing date on or before the day on which the ers within ten 
{ame are iſſued, and at the place from which t "© 4 3 
ſame are drawn and iſſued, and drawn on any E payable-to 
banker or bankers, or perſon or perſons, acting as bearer on de- 
2 banker or bankers, and reſiding and tranſacting mand, exempt 
the buſineſs of a banker within 10 miles of the place, © _ 
where ſuch draft or order ſhall be actually dran 
and iſſued, are exempted from duty. _See?. 4+ 1 

No bill, &c. ſhal] be N e 0 equity, Nod to be 
unleſs ſtamped with the lawful tamp., And that rea in court 
it ſhall not pl for the . to ſtamp unleſs tamped. 
any paper, & c. after any bill, &c. ſhall be written 
thereon, under any pretence. Sec. 19. And 
perſons drawing bills, &c. coatrary to this act, to 
be anſwerable for the duty. Se. 6. ZN 


Where theſe promiflory notes, &c, ſhall be paid 8 D 
by the perſon, by whom the ſame ſhall have been reſpeting 


75 þ .notes, re- iſſua- 
made or ſigned, and firſt iſſued or negotiated, and pit only dt the 


at the place where the ſame were firſt iſſued, &C. place where fic 


ſuch payment, may at any time afterwards, and 

ſo often as there ſhall be occaſion after every ſuch 

payment thereof, but not otherwiſe, again iſſue 

and negotiate ſuch notes; and every ſuch note is 

declared to be after payment, but not otherwiſe, 

iſſuable and negotiable. But if ſach notes ſhall be 

paid by any other than the perſon making or fign- - 

in the ſame, or at any place other than the place 
iſſuing, ſuch note ſhall be conſtrued to be 

vacated and fatisfied, and ſhall be no longer nego- 

tiable but cancelled ; and if any perſon al again 

inforce any ſuch note, after payment by any perſon, 

other than the perſon making the ſame, or at any , 

place, other than the place of iſſuing; or if an 

perſon, named in ſuch note for payment thereof, 

(hall after payment, neglect or refuſe to cancel the 

ſame, ſuch perſon ſhall forfeit 20/. And if -_ 

| uch 
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„„ BAS ſuch note ſhall not be cancelled, then, and as often 
as it ſhall be again iſſued; there ſhall be due, an- 
ſwered, and paid, the like duty as was firſt charged 
on ſuch note, to be payable by, and be charged on 
the perſon who ſhall again iſfue and negotiate ſuch 
note. Se. 7. #5 1 
Notes re-ifſued Every promiſſory or other note, payable to the 
yable to the bearer on demand, which ſhall be iſſued after pay- 
&c- ment under this ack, ſhall notwithſtanding be pay- 
able to the perfon holding the ſame, and ſuch perſon 
| may maintain an action thereupon. Sec. g 
Penalty ſigning There is a penalty of 20/. for ſigning an 
unſtampt bills. unſtampt bill, or promiſſory note, draft or order, 
liable to any of the faid duties or accepting a bill. 
Set. 10. 8 . | 
No perſon to No perfon ſhall have power to make any bills 
1 oP I of exchange, notes, &c. for the payment of any 
have lawfully ſum, in any other manner than they might have 
been done lawfully made before the paſſing this act, and as if 
| before. this act had not been paſſed. Se. 11. 
- Limitation of Promiſſory notes, are not of fo high a nature as 
the action. bonds, or ſpecialties, but are ſimple contract debti; 
| and being within the ſtat. 21 Fac. 1. c. 16. no 
action can be brought for money due thereon, after 
fix years from the time the fame became due; 
_ unleſs it be under e exceptions, as with 
reſſ to infants, ons beyond ſea, c.; or un- 
lei he 4% bac | ca bacon y the debtor's 
| acknowledging the fame, and promiſing payment. 
Vide flat. 3 & 4 Ann. c. 9. | 
If ſeveral draw- If there be ſeveral drawers of a joint and ſeveral 
ers, acknow- - note, the acknowledgment of one of them, takes it 
ledgment byone- + of the ſtatute, as againſt the others; and nd 
be given in evidence, on a 8 action, againſt 
any of the others. Dougl. 652. Whitcomb v. 
| Whiting. . N 
Acknowledg- In an action on a promiſſory note, where the 
ment of debt ſtatute of limitations was pleaded, it appeared, that 
_ action the defendant was a ſurety in the note for one 
ght, takes | 
it out of ſtatute. J. S., and fix years were elapſed fince the note 
| given; but, on a demand within the fix arte 0 | 
| | endan 
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fendant ſaid, © you know I had not any of the | money | 
myſeif, but am willing to pay half of it.” This, 


promiſe, the court held, took it out of the ſta- 


tute. Yea v. Fouraker, 2 Burr. 1099. Bull. 49. 


S8. C. „ ; Y 
I ſhail now ſhew a declaration upon the follow- 
ing promiſſory note, by the payee, againſt the 
drawer, and afterwards the declaration by the 
indorſee againſt payee, and by the zndorſee againſt 
| London, 21ſt September, 1794. 
bose month after date, I promiſe to pay Mr. fobn Denn or order 
one hundred pounds, for value received. Richard Fenn. - 
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London, to wit, John Denn complains of Richard The _ 
Fenn, being in the cuſtody of the marſhal of the againſt the 


marſhalſea, of our lord the now king, before the 
king himſelf, For that whereas, the ſaid Richard, 
on the 21ſt day of September, in the year of our 
Lord 1794, to wit, at London aforeſaid, in the 
pariſh of St. Mary-le-Bow, in the ward of Cheap, 
made his certain note in writing, commonly called 
a promiſſory note, his own proper hand being 
thereto ſubſcribed, bearing date the ſame day and 
year aforeſaid, and then and there delivered the 
faid note to the ſaid John, and thereby, one month 
after the date thereof, promiſed to pay to the ſaid 
Jobn, by the name of Fohn Denn, or order 100/. 
for value received; by reaſon whereof, and by 


force of the ſtatute, in ſuch caſe made and pro- 


vided, the ſaid Richard became liable to pay to 
the ſaid John, the faid fum of money mentioned 
in the ſaid note, according to the tenor and effect 
of the ſaid note; and being fo liable, he the ſaid 
Richard, in conſideration thereof, afterwards to 
wit, on the fame day and year aforeſaid, at London 
aforefaid, in the pariſh and ward aforeſaid, under- 
took, and faithfully promiſed the faid John, to pay 
him the ſaid ſum of money, mentioned in the 
faid note, aceording to the tenor and effect of 


drawer on a 
promiſſory 


» note. 


the faid note: And whereas, the faid Richard, Indebitatus 4. 


afterwards to wit, on the 24th day of Oclober, in 
| ßẽ; 


t for mo- 
id out, rr. 


422 


ney had and re- 
ccived, and mo- 
ney lent, 


. Sreach. 


4+ * 
pr 6 92 "5 Bs 5 
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* 
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the year an at London aforeſaid, in the pariſh 


and ward aforeſaid, was indebted to the ſaid Joby 


in 150/. of lawful money of Great Britain, for ' 


money by the ſaid 7ohn: before that time paid, laid 
out, and expended, for the ſaid Richard at his 
ſpecial inſtance and requeſt ; and for other money 
by the ſaid Richard, before that time had and 
received to the uſe of the faid Fohn; and for 
other money by the ſaid 7ohn, before then lent 
and advanced to the ſaid Richard, at his like 
requeſt; and being ſo indebted, he the ſaid Rich. 
ard, in conſideration thereof, afterwards to wit, 
on the ſame day and year, aforeſaid, at Londen 
aforeſaid, in the pariſh and ward aforeſaid, under- 
took, and then and there faithfully promiſed the 
faid John, to pay him the ſaid ſum of money, 
when he ſhould be thereto afterwards requeſted a 


Tet the ſaid Richard 3 often requeſted, 


&c.) hath not yet paid the ſaid ſeveral ſums of 
money, or any part thereof, to the ſaid John; but 
to pay the ſame, or any part thereof, to the ſaid 
John, hath hitherto wholly refuſed, and ſtill re- 
fuſes, to the ſaid Fohn his damage of 120/.; and 
therefore he brings his ſuit, &c. ; pledges, &c. 


Notes. 


In common caſes, upon qſumpſit for money, the 
laintiff may give a promiſſory note from the de- 
ndant in evidence; for the ſtat. 3 & 4 4 

which enables the plaintiff to declare upon the 

note, only gives an additional remedy. Bull. M P. 


134. Vide 1 Lut. 1585, Bromwick v. Lloyd, cited 


— 


in 2 Str. 772. 725.; where Raymond, C. J. ſays, 
this note might have been given in evidence upon 
the indeb. aſſump. for the note imports the drawer's 
having ſo much money of the others in his hands; 
and though it may not be allowed in evidence in 


ſuch caſe as a promiſſory note, without further 


kg 4 of the conſideration ; yet it may undoubtedly 
given in evidence on an indebitatus affumſit, 28 


à paper, 


e „ * mung a . 
i 2299 9 * . R 
. - - 


[4 4 | 
q 
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that by theſe he became liable to pay: But it is. 
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à paper or writing, to prove the defendant's receipt 
of ſo much money from the plaintiff, Yide Hard: 


Cafe, Salk. 23. | 


In an action againft* the drawer of a promiſſory What declara- | 
note, the declaration is to ſtate, the very day on tion oF mon 
which the note is dated. Matthews v. Spicer. - i Str. p abc . 
22. 1 Salk, "222: 2d, That the drawer made payee. . 
the note, and thereby promiſed to pay ; and that the 
dratber delivered it to the payee, but it ſeems that it 
is not abſolutely neceſſary to ſtate an expreſs pro 
miſe by the defendant z and therefore it will be Starkeyv. Cheeſe 
ſufficient after ſtating the circumſtances; to ſay, 2 b 1 0 


uſual to alledge an expreſs promiſe after ſtating the e 
liability, that no exceptions may be taken to the 
addition of other counts in afſumpſit, which are 
uſually added. 1 Vent. 153. 1 Salt. 24. hy 
On the trial the plaintiff muſt prove; the defend- Proof on the 
ant's hand- writing, and if there be a witneſs to the trial and in- 
note, the ne a ptove it; if 55 be dead, his TY 

death muſt be proved by a copy of the regiſter, or 

otherwiſe, as by being at his Pat &c. 132 if 

judgment be taken by default, and an inquiry 

executed, it is now a ſettled point, that in an 

action upon a promiſſory note or bill of exchange, the 


ſum due thereon is admitted, and need not be 


proved, but the note muſt be produced to the ſhe- 
riff, and jury, to ſee whether any part of it has been 
paid. 3 Hilſon 155. Anon. per Gould, J. 3 Term 


Io 303. Greene v. Hearne, S. P. And in the 
cale 


of Bevis v. Lindſell, 2 Str. 1149., the court 
held, the note being ſet out in the declaration is 
admitted, and the only uſe of it is to ſee, whether 
any money is indorſed to be paid upon lit. 
In an action by the payee of a note againſt the The name of 


drawer, the note was produced, and had the payer's che payee in- 


name on the back; it was inſiſted, on the part of ne cnlsgumer. 


the defendant, that, that was an indorſement. 
The judge allowed it to be ſtruck out in court, for 
being in blank, no property was transferred. Theed 
v. Lovell, 2 Str. 1103, 5 ny 

. D d The 
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Fecit notem per The plaintiff declared that defendant made his 
quam promijit certain note in writing, by which he promiſed to 
3 pay, and exception was taken, that here was 10 
1 85 figning by defendant The court beld it well 
| | 2 for unleſs it was figned, or wrote by him, 
5 it could not be ſuch +: h whereby the N wy 
promiſed to pay. Elliott v. Cooper, 1 Str. bog. 

8 Mad. 307. 224 Ray. 1376. ws 
The drawer li- A note was drawn by the defendant Berkeley, 

ble to the in- payable to Colliſon and G., who indorſed it to the 
dorfer, although plaintiff; that afterwards Colliſon and Co. took it 


note was once 


paid by the Sack again, and paid the plaintiff his money for it; 
payer to the in- that after this, plaintiff ſold goods to Callifon and 
dorler, it being (u., who a ſecond time gave the plaintiff the ſame 
pn a" vg note for payment; and afterwards Colliſon and CG. 
goods fold, failing, aeneiff brought an action againſt the 
1 drawer. Jury found for defendant, becauſe the 
note had been once taken up and paid. And 
on motion for a new trial, court held, the drawer 
liable, and granted it. Gomez Serra v. Berkley, 
1 Hil. 46. For it appeared to the plaintiff that 
the defendant was ſtill liable to Colliſon and C., 
when they paid him this note a ſecond time; and 
the plaintiff ought to ſtand in their place. | 
The firſt indor- Aiddleſex, to wit. Thomas Doe complains of 
ſee againſt ' Richard Fenn, being in the cuſtody of the marſhal 
— the of the marſhalſea, of our lord the now king, be- 
fore the king himſelf, For that whereas, the ſaid 
Richard, on the 21ſt day of September, in the year 
of our Lord 1794, to wit, at Fe/tmin/ter, in the 
county aforeſaid, made his certain note in writing, 
commonly called a promiſſory note, his own pro- 
per hand being thereto ſubſcribed, bearing date the 
day and year aforeſaid, and then and there de- 
livered the faid note to one- Fohn Doe, by which 
ſaid note, the ſaid Richard, one month after the 
date thereof, promiſed to pay. to the ſaid Fohn, or 
indotfement by order, 100/. for value received; and the ſaid John, 
2 has the to whom, or to whoſe order, the payment 
of the faid ſum of money, mentioned in the 
ſaid note, was by the ſaid note, to be 7 — 
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after the making thereof, and before the payment | 
of the TT the ſaid note 3 of 
any part thereof, to wit, on the day and year 
aforeſaid, at V ſiminſter aforeſaid; indorſed the 

ſaid note, his own hand being thereon ſubſcribed ; 

by which indorſement the faid Jobn ordered and. 
appointed the ſaid ſum of money, ſpecihed in the 

ſaid note, to be paid to the ſaid Thomas, and then 

and there delivered the ſaid note, ſo. indorſed, ts 

the ſaid Thomas; of which ſaid indorſement, the 

ſaid Richard, afterwards to wit, on the day 

and year aforeſaid, at Mſiminſter aforeſaid, had WE 
notice; by reafon whereof, and by force of the \ 
ſtatute, in ſuch caſe made and provided, the ſaid 
Richard became liable to pay to the ſaid Thomas, 

the ſaid ſum of money mentioned in the ſaid note, 
according to the tenor and effect of the ſaid note, 

and of the ſaid indorſement ſo made thereon, as 
aforeſaid z and being ſo liable, he the ſaid Richard, 

in conſideration thereof, afterwards to wit, on the 

day and year aforeſaid, at V gfiminſter aforeſaid, 
undertook, and then and there faithfully promiſed, 

the ſaid Thomas, to pay him the ſaid ſum of money, 
mentioned in the E10 note; and of the ſaid in- 
dorſemerit ſo made thereon as aforefaid; And 
whereas the faid Richard, afterwards to wit, on 
Z the 24th day of Ociober, in the year aforeſaid, at Weft- 

minſter aforeſaid, was indebted, &c. Add a count 
for money lent, and common concluſiom as in the other 
precedent. 1 by | D 


| Notes. 

The payes of a note, or the perſon to whom the The payee isthe 
note is . muſt from the nature of the tranſ- = EY | 
action, be the firſt indorſer. The uſual way of 


indorſing a note, is by putting the name of the 1 

payee on the back of it, or ſometimes by adding How to indorſe 

words to it, © pay the contents to A. B., and at trial. | 
ligtied by the payee, and ſuch indorſement tranſ= N 
fers the property, without the words “ or order, 

e „„ and . 
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and at the trial the words © or order may be 
added. Com. 160. Vide 2 Burr. 1216; where it 
was held; that the words © or order” are not 
neceſſary to be inferted in the indorfement, an 
more than © executors or adminiſtrators” are neceſ- 


ſary to be added to it. Edie and an. v. Eaſt India 
Comp. Vide Moore v. Marming, Com. 311. Ache- 


ſon v. Fountain, I Str. 557. The general law is, 


that the indorſement will follow the nature of the 


original note, and be an abſolute aſſignment to the 


What neceſſary 
_ - to ſtate in the 
declaration. 


indorſee or his order. _ 

In an action by the fir? indorſee againſt the 
drawer, an indorſement by the payee muſt at all 
events 'be ſtated in the declaration, becauſe with- 
out that, it cannot appear that he made any order, 
on the exiſtence of which depends his title. 

If the firſt indorſement be ſpeczal, to any perſon 
by name, in an action by an indorſee after him, 
his indorfement muſt for the ſame reaſon be ſtated; 


fo alfo muſt alt ſpecial indorſements. 


the whole 


| Cannot be in- 
dorſed for part. 


68 
E . 
# 
„ 
5 
1 
. 
%* * 
„ 


In this action the drawer's hand- writing muſt be 
proved, as well as the payee s, and it is uſual to 
indorſe over the payee's name before trial, © pay the 
contents to Thomas Doe.” © pol 
In an action by the indorſee againſt the drawer 
upon non Vene, the plaintiff proved the drawer's 
hand; and that when the note, with the indorſe- 
ment, was ſhewn to the indorſer, he acknowledged 
it was bis hand-writing ; this was holden to be not 
ſufficient to charge a third perſon, but that the 
indorſement muſt be proved. Hemming v. Robinſon, 
A. 6 Geo. 2. Bull. 269. It would certainly open 
a door to fraud and colluſion if this fort of evi- 
dence were, in any caſe, to be admitted. A plain- 
tiff might get a joint drawer to make' an acknow- 
ledgment, or to pay part, in order to recover 
although it had been already paid. 
Barnes 436. e | "= 


A note cannot be indorſed over for part-of the 


ſam drawn for, for that would ſubject the drawer 
to ſeyrral actions, upon a contract which is intire. 


1 Ld 
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1 Ld. Ray. 360. Salk. 65. 12 Mad. 213. Haw- = 
tins v. Gardiner. But the holder may have his 
action for. part, if he acknowledge ſatisfaction for 
the reſt ; and where the drawer. has paid part, it 
may be indorſed over for the re/idue. 


London, ſſ. John Burn complains of Themas Indorſee againſt 
Doe, being in the cuſtody of the marſhal of the the payee of the 


marſhalſea, of our lord the now king, before the note or firſt in- 


king bimſelf, For that whereas, one Richard Fenn, tas, relulag | 


on the 21ſt day of September, in the year of our payment. 
Lord 1794, to wit, at London aforeſaid, in the | 
pariſh of St. Mary-le-Bow, in the ward of Cheap, 

made his certain note in writing, commonly called 

a promiſſory note, his own proper hand being 

thereto ſubſcribed, bearing date the day and year 

aforeſaid, and then and there delivered the ſaid 

note to the ſaid Thomas, and thereby, one month _ 

after the date thereof, promiſed to pay to the ſaid . 
Thomas, or order, 100l. for value received; and inderſement by 
the ſaid Thomas, (a) to whom, or to'whoſe order, the payee. 
the payment of the ſaid ſum of money, contained | 
in the ſaid note, was to be made afterwards, and 

before the payment of the ſaid ſum of money in 

the ſaid note ſpecified, or of any part thereof, and 

alſo before the time appointed by the ſaid note for 

the payment thereof, to wit, on the. day and year . 
aforeſaid, at London aforeſaid, in the pariſh and 

ward aforeſaid, indorſed the ſaid note, his own 

proper hand being thereon ſubſcribed, by which 

ſaid indorſement, the ſaid Thomas ordered and ap- 

pointed the faid- ſym of money, in the ſaid note 

ſpecified, to be paid to the ſaid John, and then 

and there delivered the ſaid note, ſo indorſed, to 

the ſaid John, of which ſaid indorſement, ſo made ; 

on the ſaid note as aforeſaid, the ſaid Thomas, 
afterwards to wit, on the day and year afore- 

ſaid, at London aforeſaid, in the pariſh and ward 

aforeſaid, had notice: and the ſaid John Burn Averment. 
avers, that afterwards, and after the expiration of ß 


(e) The payee, or perſon to whom the note is made payable, 
muſt, from the nature of the tranſaction, be the rf on” ; 


tions in Aſumplit, 


the faid one month, in the ſaid note mentioned, to 
The day the wit, on the 24th day of October, in the year afore- 
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ef | noteia payable, ſaid, at London aforeſaid, in the pariſh, and ward 


"HE vs bing 7" aforeſaid, he the ſaid John Burn, ſhewed and pro- 
iu ſented the ſaid note, with the ſaid indorſement ſo 
mmmamade thereon as aforeſaid, to the ſaid Richard 
Denn, and then and there requeſted the faid Ni. 
chard, to pay to him the ſaid John Burn, the faid 
ſum of money contained in the faid note, accord- 
ing to the tenor and effect of the (aid note, and of 
the ſaid indorſement ſo made thereon as aforeſaid ; 


but the ſaid Richard, did not then, or at any other 


time afterwards, pay the faid ſum of money in the 
ſaid note mentioned, or any part thereof, to the 
ſaid John Burn, but then and there wholly refufed 
to pay the ſame, or any part thereof, to the ſaid 
John; of all which ſaid premiſes, the ſaid Thomas, 
afterwards to wit, on the day and year laſt afore- 
ſaid, at London aforefaid, in the, pariſn and ward 
aforeſaid, had notice, by reaſon whereof, and by 
force of the ſtatute, in ſueh caſe made and pro- 
vided, the ſaid Thomas became liable to pay to the 
ſaid John Burn, the ſaid ſum of money contained 
in the ſaid note, when he ſhould be thereto aſ- 
terwards requeſted; and being fo liable, he the 
ſaid Thomas, in conſideration thereof, afterwards 


to wit, on the fame day and year laſt aforeſaid, at 


London aforeſaid, in the pariſh and ward aforeſaid, 
undertook, and then and there faithfully promiſed 
the ſaid Fohn Burn, to pay him the faid ſum of 
| money contained in the ſaid note, when he ſhould 

Second count. be thereto afterwards requeſted : And whereas, the 
ſaid Thomas, afterwards to wit, on the fame day 
and year laſt aforeſaid, at London, &c. Add 4 

caunt for money lent, and concluſion, 


Ni Notes. NS 8 


indorſee of a ga- An games d th pt aintiff "a8 mnderſee yeral 
wr eee promiſſory notes, it appeared, that the notes were 
mos maintain an given dy the defendant to one Fohn Church, for 


Gion againſt money by him knowingly advanced to the de- 
the drawer, F e 7 | fendan 
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fendant to game with at dice, and that urch in- 
doried them to the plaintiff for a full and valuabe 
conſideration; and that the plaintiſf was not privy Aus. c. 14. 
to, or had any notice, that any part of the money, * — of 
for which the notes were given, had been lent for 
the purpoſe of gaming. Queſtion was, Whether | 
plaintiff could maintain this action? The court 
were of opinion, that he could not; for it is 
making it of ſome uſe to the lender, if he can pay 
his own debts with it; and it will be a means to 
evade the act, it being ſo very difficult to prove 
notice on an indorfee. And tho' it will be fome * 
inconvenience to an innocent man, yet that will 
not be a balance to thoſe on the other ſide. And 
the plaintiff is not without remedy, for he may 
ſue Church on his indorſement ; and it is but the. 
common hazard of taking notes of infants, or eme 
 coverts, Bowyer v. Bampton, 2 Str. 1155. 


It is now determined, that there are three days of Three days 
grace allowed on promiſſory notes; for the ſtat. grace allowed. 
3 & 4 Ann., which firſt made them negotiable, | 
has put them in every reſpect on the fame footing 
| 2 2 of exchange. Brown v. Haraden, 4 Term 

6p. 148. . | 

A promiſſory note, or bill of. exchange, given upon Utfurious conſi- 
an ee ee 1 740 — 10 the — deration. 
of an indorſee for a valuable confideration, with- | 
out notice of the uſury. Lowe and al". v. Mailer, 


Dough. 735. OT fy gr.” Fow ep 
When a promiſſory note is indorfed, the reſem- a, indorſtd l 
blance between that, and a bill of exchange, be; note, reſembles 8 


gins; the maker of the note is the accepror, and the a bill. 

indarſec is the perſon to whom it is made. payable, 

The :ndorſer only undertakes in caſe the maker of | 

the note does not pay. | | 5 Ee, 
The indorſee is bound to apply to the nnter of the indorſer of a 

note for payment, before he calls on the indorſer; note, muſt call 

he takes it upon that condition; and therefore muſt on the drawer 

in all caſes know who he ts, and where he lives ; _ 212 

and if after the note becomes payable he is guilty 

of a negle&, and the maker becomes * * 
1 | Oles 


1 Declarations in Affumpſtt. 
| loſes the money, and cannot come upon the in, 
dorſer at all. Therefore, before the indorſee of 3 
promiſſory note brings an action againſt the in- 
dyrnſer, he muſt ſhew a demand, or due diligence tn 
| get the money from the maker of the note; juſt as the 
perſon to. whom the bill of exchange is made pay- 
able muſt bet a demand, or due diligence to get the 
money from the atceptor, before he brings an adtio 
' againſt the drawer. Ld. Mansfield, Heylin & af, 
v. Adamſon, 2 Burr. 676. 678. 1 Ld. Ray. 443. 
Declaration, To make good the declaration by the zadorſee 
1 ought to 2gainſt the indorſer on a note, it is neceſſary to 
ſſtate, 1. The demand of payment on the drawer, and 
Fide Donęl. 68 1. 4 default by bim; and 2. Notice ta the «arora ge 
y the dratuer s refuſal to pay; otherwiſe the plaintiff 
cannot ſuſtain the action, nor will a verdict cure 
What a verdi it. Ruſton y. Apinall, Doug! 679. For a verdict 
will or not cure. will not mend the matter, where the gift of the caſe 
is not laid in the declaration, but will cure ambiguity, 
bid. 683. No prof at the trial can make good a 
declaration, which contains 0 ground of action on 
the face of it.  Jbid. Vide 1 Str. 649. Aſter 
verdict nething is to be preſumed, but what is ex- 
preſsly /fated in the declaration, and is neceſſarily 
implied from thoſe fatts which are ſtated, Sprers 
v. Parker, 1 Term Rep. 141. 145. Buller, J. 
No excuſe for It js vat an excuſe for nat making a demand on 2 
me not demand: note or hill, or for not giving notice of non-payment, 
ing 2 money, that the drawer, or acceptor, has become a bankrutt, 
r as many means may remain of obtaining payment, 
per de by hy _— gy or otherwiſe, Ad. 
Daugl. 515,  Ruffell v. . : 
If indorſee has — an ales 4 a 3 by the 7ndorſee 
paid part, no | againſt the indorſer, it was proved, that the de- 
2 u e fendant had paid part of the money. Lee C. J. 
draw. held that ſufficient to diſpenſe with the proving a 
| demand upon the maker of the note. Vaugban 
# VV. Fuller, 2 Str. 1246. = 
| An between As between the drawer and payee of the note, 
drawer and the defendant will be permitted to impeach the pro- 


payee,confiderzr iſe, and go into the conſideration, as to ſhew it was 
tion ſor the note Ye 8 * a illegal, 


„ 
* 
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illegal, viz. © that it was given on a ſmuggling con- may be gone 
fideration,” Guichara v. Roberts, 1 Black, Rep. 445.; into; 
or to ſhew that it was delivered « as an eſcrow; | 
ex. gr. as a reward for procuring the defendant to be 
reflored to an office, which plaintiff did not ect,“ 

Jeffries v. Auſtin; 1 Str. 674.; in which caſe the 
plaintiff could not recover. But where the action bot if by Fay ok 
was by the indorſee againſt the indorſer, C. J Ray- eee 
mond would not ſuffer the defendant to give in go into conſi- 
evidence, that the plaintiff deſired him to indorſe deration. 
the note to enable him to bring an a tion againſt 
the drawer of the note, and had promiſed that he 
would ſue _ Snelling v. Briggs, Bull. 274. 

The plaintiff being engaged in a marriag: | 
treaty, the defendant his brother, to aſſiſt viii 4 ere, g | 
his deſign, and to repreſent him as a man of for- another in 
tune, gave him a note for a large ſum of money, 2 _ ey 
as the balance of accounts between them, tho* no a na 
ſuch balance exiſted. It was held, that where, Tas 
upon propoſals of marriage, third perſons make 
repreſentations different from the truth, they ſhall 
be bound to make them good, and held defendant 
chargeable. Mfontefiori v. Mantefiort, 1 Black. 

Rep. 363; en 

The indorſee of a note may maintain an af Indorſee maß 
ſumpſit for money lent againſt the perſon who in- 5 
dorſed fuch note to him. Kefſebower v. Tims, Oy lens) 
Bayley 47. E. 22 Geo. 2 A againſt indorfer, 

In an action by the indorſee of a note againſt if indorſee 
the indorſer, it appeared, the plaintiff had, after receives part of 
the indorſement, received part of the drawer of the in Oo Ar. 
note; and held to be a taking upon himſelf to give moos neg | 
the whole credit to the drawer, and abſolutely 
diſcharged the indorſer. Kellock v. Robinſon, 2 Str. 

45. The indorſer of a note is only a warranter 

ereof that the drawer will pay it, and if he does 
not, the indorſer will. 1 Hf. 48. Hull v. Pitfield. 

If the drawer be ſued by the indorſee, and his If drawer's bail 
bail pay the money and coſts, this diſcharges the pa. diſcharges 
indorſer, as much as if the drawer himſelf. had an, 


pad it. Hull v. Pitfield, 1 Wilf. 46. 
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4. to Demand of the Drawer. 


Proof of the As note was payable 27 Dec. 1732. The drawer 
drawer's ſhut- ſhut up his houſe, and went away the November 
ting up bouſe, before: the plaintiff proved the ſhutting up the 
nn. ee. .G J. held, he had not gone far 
but ought to ſhew, that he had inquired after the 
drawer, or attempted to find him-dut ; and that a de- 
mand on the drawer was neceflary. (ullins v. 
Butler, 2 Sir. 1087. 1 Ld. Ray. 443- Lambert 
v. Oakes, Pull, 169. But if the proof had been 
of the inquiry, and could not be found, this would 
| have been good. „ 
Wort wade It is the conſtant practice to make country bunt 
ayable at a illi and notes payable in London, and tho? the per- 
— ſons, at whoſe houſes they are payable, are nt 
| parties ta them, nor perſonally liable, yet that an 
anſwer at ſuch houfes, as to the payment or non- 
payment of the bills or notes made payable there, is 
ſufficient. Lord Kenyon. Stedman v. Gooch, Sit. 
ZE. 33 Geo. 3. e | 
Letters of an In an action by the indorſee againſt the maker 
indorſer, not to of a note, it was held, that the letters of the in- 
impeach in- gyrſer are not admiſſible to impeach the indorſee's 
dorſee's title: titſe. Ld. X. Clipfon v. Obrien, Sitt. E. 33 Geo. 3. 
The proof en The proof on this declaration is, 1. The 
this declaration. drawer's hand-writing. . 2. The demand of the 
| money on him in due time. 3. The payec's hand- 
writing on the back of the note, being the indorle- 
| ment to the plaintiff, - PD ot 
If creditor for If in payment of a debt, the creditor is content 
a bill accept to take a bill or note payable at a future day, he 
| rig for cannot legally commence an action on his origins! 
cannor Com. debt, until ſuch bill or note becomes payable, or 
mence an action default is made in the payment; but if ſuch note 
till due, unleſs, or bill is drawn on a e aas who has no effects in 
Kc. his hands, and who refuſes it, in ſuch caſe he maj 
conſider it as waſte paper, and reſort to his original 
contract, and ſue the debtor for it. Stedman v. 
Cooc h, Ld, K. ; * 5 A 
n 


* 
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An action by the indor/ze of a promiſſory note ir the holder 

againſt the inzorſer, The note WAS dated 21 Auguft give time to the 

1784, and made by one Donalaſon for 35l., pay- drawer of a | 


note, after it 


able fox weeks after date. It became due 5 October, has cen dif. 


alowing for the three days grace. Howell, the honored, the | 
plaintiff's clerk, called on Donalaſon at ten in the indorſer is dif- | a 
morning; not finding him at home, he left word charged. 

the note was due, and deſired him to ſend for it at i 

his maſter's, where it lay, and take it up. That, 

on the next day the 6th, he called again on : 

Donaldjau, who told him he would take it up that 

day: he called again the 7th, and not finding him 

at home, he was ſent to defendant Brown to tender 

the note, who refuſed,” faying, that plaintiff bad 

made it his own. Donaldſon proved, that imme - Notice of its 

Gately on his parting with Howell on Wedneſday being diſhonor- 


ed muſt come 


| the Oth, he went to Brown's houſe; not finding from the holder. 


him at home, he left a meſſage with his wife, that 

the nate was due, that he, Donaldſon, could not pay 

it, and defired Brown would take it up, adding, 

that be would make it up to him. All the parties 

lived at Briſtal, within twenty minutes walk f 

each other. Verdis: for plaintiſ. Motion for a 

new trial. Lord Mansfield: Certainty and diligence 

are of great importance in mercantile tranſattions. . 

It is extremely clear, that the holder of a bill, 

when diſhonoured by the acceptor, mult give reaſon- - | 

able notice to the dratuer or inderſer. What is rea- What is reaſ, 

ſonable notice is partly a queſtion of fact, and able notice to 

partly a queſtion of law. It may depend in ſome eee 5 
ure on facts; ſuch as the diſtance at which the drawer, is a 


the parties live from each other, the courſe of queſtion of laws 


the poſt, &c, But wherever a rule can be laid | 

down with reſpect to this reaſonableneſs, that h 

be decided by the caurt, and adhered to by every 

one, for the ſake of certainty. Here an earlier 

notice might certainly have been given, as all the 

parties lived within twenty minutes walk of each 

other, The note was diſhonoured on the 5th; the © al 

clerk ſaw the maker on the 6th, and gave him - +40 

ume during the banking hours of that day, 2 | " 
| | e 
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the plaintiffs did not go at four that afternoon, but 
waited till the next day. It has been held, that 
where the party liable does not live in the ſam 
place, the holder muſt write by the next poſt after thi 
bill is diſbonoured. For the ſake of diligence and 
— am of opinion there ſhould- be a new 
trial. illes, J. I am of opinion the plaintiff 
have not acted with legal diligence. Aſpburſt, |, 


It is of dangerous conſequence to lay it down as a 


general rule, that the jury amy) +> ur of the reaſun- 
ableneſs of time; it ought to be ſettled as a queſtion 


of law, If the jury were to determine this queſtion 


on all caſes, it would be productive of endleſs un- 


certainty: the next day, at the moſt, is as long as is 
neceſſary in a caſe circumſtanced like this. If tbe 


parties live at a ſmall diſtance, this is ſufficient 


time; if at a greater, they ſhould write by the next 


pot. Notice means ſomething more than know- 
edge, becauſe it is competent to the holder to 
give credit to the maker. It is not enough to ſay, 
that the maker does not intend to pay, but that he 
(the holder) does not intend to give credit. In the 
preſent caſe, there is no notice; for. the 


ought to know whether the holder intends to give 
credit to the maker, or whether he intends to re- 


ſort to the drawer. Buller, J. The reaſonableneſs 


of time is a gueſtion of law, and not of fact. Whe- 
is gat = 45 this, or 225 at what 

time, &c. it then becomes a queſtion of law on 
thoſe facts, what notice ſhall be reaſonable. As 
to giving time, the holder does it at his peril; and 
that circumſtance alone would be ſufficient to de- 
cide this caſe; for in no caſe has it been deter- 
mined, that the indorſer is liable after the holder + 
the note has given time to the maker. With rel 

to notice, I concur in the opinion which has been 


given by the court, and particularly for the reaſon 


given by my brother Aſbburſt. The purpoſe of 
iving notice, is not merely that the indorſer 
ſhould know the note is not paid, for he is charge- 
able only in a ſecondary degree; but to _ * 
| 1 able, 


r  - ._, "0-8 
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liable, you muſt ſhew that the holder looked to 


him for payment, and gave him notice that he did 
ſo. A caſe might eaſily be put, where the indorſer 
might have notice from the holder, and yet would 
not be liable; as if, in the preſent caſe, the holder 


had written a letter to the indorſer, contain= 
ing the circumſtances which have been given in 
evidence, the indorſer would have been dite 
becauſe it would have amounted only to this, 
« The note made by Donaldſon, and indorſed by ou, 


charged, 


is not paid, and 1 have given credit to Donaldſon till 
tz-morrow.” Though there is no preſcribed form of 
this kind of notice, yet it muft import that, the 
holder looks on the indorſer as liable, and expects 


payment from him, that he may have his remedy 


over by an early application, Theri it becomes 


his buſineſs to take up the note; but notice of 


having given credit to the mater will diſcharge the 
indorſer. The notice by another perſon to the in- 


dorſer can never be ſufficient, but it muſt proceed 


from the holder himſelf, New trial granted; 


When, in addition to the evidence on the former 
trial, one Weeks, the defendant's attorney, ſwore, 


that ina converſation, which he held with Donaldſon 
on 7th Oober, concerning the note, Donaldſon told 


him, he was that moment come from Brown's - 


where he had left a meſſage with Mrs. Brown, 


deſiring her huſband to take up the note; and at a 


meeting between the parties before action brought, 
this a 

plantiff—Motion for another new trial. Court 
faid, that if the application had been made to de- 


fendant on the 6th, it would have been too late, 


becauſe, plaintiffs had given credit to the drawer; 
that though the court would refuſe to grant a new 
trial when the ſum in litigation was ſmall, yet that 


rule did not apply, where a verdit had been given 


againſt law. Rule abſolute. Vide Metcalf v. Hall, 


22 Geo. 3, where the court refuſed a third trial. 
 1Term Rep. 168. Tindal v. Brown, 


An 


was admitted on both ſides. Verdict for 
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Indorſement on An indorſement written on a blank note or checl, 
a blank note, in the form of a bill of exchange, or promiſſory 
binds. note, will bind the indorſer for any ſum, and time 
of payment, which the perſon to whom he intrufts 

the note ſo indorſed ſhall infert in it, Rubi v. 

Langſtaffe, Dong. 514.3 and the Holder may de- 

. clare againſt fuch an indonſer, as indorſee of a hill of 

exchange, or promiſſory note. Ibid, The indorſe- 

ment on a blank note, is a letter of credit for an 

* 7 ſum. Did. . 1 | 

indorſee I ilzſbire, to wit. Richard Fenn, late of Sal. 
83 bury, in the ſaid county, yeoman, was <ul 
drawer. anſwer Alexander Dix in a plea of treſpaſs on the 
caſe; and whereupon the ſaid Alexander, by G. b. 

his attorney, complains, For that whereas, the ſaid 

| Richard Fenn, on the 2, ſt day of September, in the 

year of our Lord 1794, to wit, at Saliſbury, in the 

ſaid county, made his certain note in writing, 

commonly called a promiſſory note, his own pro- 

per hand being thereto ſubſeribed, bearing date 

the day and year aforeſaid, and then and there de- 

livered the ſaid note to one Fohn. Denn, and there- 

by, one month after the date thereof, promiſed to 

pay to the ſaid John, or order, 100. for value re- 

1ſt indorſement ceived: And the ſaid Jahn, to whom or to whole 
by the payee of order the payment of the ſaid ſum of money, men- 
the note. tioned in the ſaid note, was to be made, afterwards, 
and before the payment of the ſaid ſum. of money 

contained in the ſaid note, or uy part thereof, 

and alſo before the time appointed by the ſaid note 

for the payment thereof, to wit, on the day and 

year aforeſaid, at Saliſbury aforeſaid, indorfed the 

aid note, his own proper hand, being thereon 

ſubſcribed, and by that indorſement, the faid 

John appointed the contents of the ſaid note, to be 

paid to one Thomas Doe, and then and there deli- 

ad indorſement. vered the ſaid note to the ſaid Thomas Doe: And 
| the faid Thomas Doe, to whom or to whole order the 
payment of the ſaid ſum of money, contained in the 

ſaid note, was to be made, afterwards, and before 

the payment of the ſaid ſum of money contained 

| in 


i 
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in the ſaid note, or of any part thereof, to wit, on 
the day and 3 aforeſaid, at Saliſbury aforeſaid, 


) indorſed the ſaid note, his own proper hand being 

; thereon ſubſcribed, and by that indorſement, ap- 

s pointed the contents of the faid note to be paid, to 

4 one John Burn, and then and there delivered the | 
ſaid note ſo indorſed to the ſaid John Burn: And 44 inderſarient 
if the faid John Burn, to whom, or to whoſe order, to the plaintiff, 
. the payment of the ſaid ſum of money, mentioned PE 
p in the ſaid note, was to be made, afterwards, and 

1 before the payment of the ſaid ſum of money con- 

5 tained in the faid note, or of any part thereof, and 

d alſo before the time appointed by the faid note, for 

4 the payment thereof, to wit, on the day and year 

: aforeſaid, at Saliſbury aforeſaid, indorſed the ſaid 

| 


note, his own proper hand being thereon ſubſcribed, 
and by that indorſement, the Cid Jobn appointed 
the contents of the faid note to be paid to the ſaid 
Alexander, and then and there delivered the ſaid 
note ſo indorfed to the ſaid Alexander ; of which 
faid ſeveral indorſements, fo made on the ſaid note 
as aforeſaid; the ſaid Richard, afterwards to wit, 
0 on the day and year aforeſaid, at Saliſbury aforeſaid, 
as had notice; by. reaſon whereof, and by force of 
4 the ſtatute in fuch caſe made and provided, the ſaid 
& Richard became liable to pay to the ſaid Alexander 
p | the faid ſum of money mentioned in the ſaid note, 
1 


8 T 2 F oO 


according to the tenor and effect of the ſaid note, 
and of the faid ſeveral indorſements ſo made there- 


f, on as aforefaid;z and being ſo liable, he the faid . 

te Richard, in conſideration thereof, afterwards to 

nd wit on the ſame day and year aforeſaid, at Saliſ- 

de bury aforeſaid, undertook, and then and there z 
MN faithfully promiſed the ſaid Alexander, to pay him 

id the ſaid ſum of money mentioned in the id note, 

be according to the tenor and effect of the ſaid note, 


i- and of the ſaid ſeveral indorſements ſo made thereon 
38 aforeſaid. Aud whereas, afterwards to wit, on 
the 24th day of October, in the year aforeſaid, at, 
he de. Add money had and received, and common 
re concluſion, Lek 5 


Votes « 
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The third indorſes of à promiſſory note kept it 
from i Nov. to 7 Jan. without receiving it of the 
maker of the note, and in an action againſt the 
firft indorſee, without notice, the plaintiff was non- 
ſuited for. his neglect. Pepys v. Lambert, 1 Str, 


07. ; 8 8 „ 
; Every indorfement is the fame as making a neu 
note. If the note be payable the » ay, and the 
| Indorſement appoints it to be the x April, as tothe 
indorſement this is a promiſſory note payable 1 April; 
but as againſt the drawer it would be otherwiſe, 
| Smalkwood v. Vernon, 1 Str. 479. 3 
Evidence. I take it, as the plaintiſ in this cafe is to recover 
by his own title, he muſt prove the hand-writing 
of the drawer, as alſo of the two indorſers to him. 
If the payee of The payee and indorſer of two promiſſory at 
a note pay the brought an action againſt the drawer, who pleaded 
. bankruptcy. It appeared in evidence, that the 
drawer, tho a notes had been delivered, by the defendant. before 
bankrupt, and his bankruptcy, to one Green, with the indorſement 
obtained certifi- of Hotbis upon them. After the bankruptcy, Green 
1 ſued Howis as the indorſer, and eee againſt 
for a new cauſe, him, who now brought this action. The court | 
of action ariſes held, that when the plaintiff paid the notes, a new 
upon the pay - cauſe of action aroſe againſt the drawer ; for at the 
wy time of the bankruptcy, the plaintift had no de- 
mand againſt the bankrupt. He could not have 
been petitioning creditor, becauſe he had not paid 
the money at the time of the bankrupty. How! 
| v. Higgins, 4 Term Rep. 714. „ 
Declaration by Afiddleſex, to wit. John Denn complains of 
the payee Richard Fenn and Thomas Roe, being in the cuſtody, 
againſt drawers & . For that whereas, the ſaid Richard and Thomas, 


| being partners and joint dealers together in trade 
note payable to s P l Jo = 

wean and commerce, on the 21ſt day of ay eek in the 
year of our Lord 1794, to wit, at Meſiminſter in 


the ſaid county, made their certain note in writing 
commonly called a promiſſory note, the hand- 
| ' writing 


1 
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writing of one of them being thereto ſubſcribed, 

bearing date the day and year aforeſaid, and then 

and there delivered the ſaid note to the ſaid John, 

and thereby, one month after the date thereof, 

promiſed to pay to the faid John, or order 500. for 

value received, by them the ſaid Richard and I homus; 

by reaſon whereof, and by force of the ſtatute in 

ſuch caſe made and provided, the faid Richard and 
| Thomas became liable to pay to the ſaid John, the 

faid ſum of money mentianed in the ſaid note, 

according to the tenor and effeQ of the faid note z 

and being ſo liable, they the ſaid. Richard and ; 
Thomas, in conſidetation thereof, afterwards to wits 2-3 
on the ſame day and year aforeſaid, at Vęſiminſtr 
aforeſaid, . undertook, and. then and there faith- 

fully promiſed the ſaid Fobn, to pay him the ſaid 

ſum of money mentioned in. the ſaid note; aceord- 

ing to the tenor and effect of the ſaid note. Add 

the uſual money count, and common coneluſion. 


0 > ay 


5 

. ee MAN: +: ih 

: Were the declaration was, that the defendant 
f made the note for himfelf and B. his partner, ſub- 
q ſcribed with his own hand, whereby the defendant 
t promiſed for himſelf and partner to pay, the court 
t held it good. The plaintiff has ſaid, the defendant 
v R. made it for himſelf and his partner, and ſub- 
e ſcribed it with his own hand, whereby he pro- 
2 miſed for himſelf and partner to pay, which ſhews 
le fufficiently he ſigned it for himſelf and partner. 
id Ld. Ray. 841. Smith v. Farves. .. 
15 Where the note is ſubſcribed by one partner 


only, as Richard Fenn & Co., it will be neceſſary 
of for the plaintiff to prove the defendants partners, as 
y, . well as 8 the ſubſcribing jaſrnar. | 
e 


155 Where one partner ſigns a note for himſelf and : 

a om it binds both, if it concerns the trade. Salk, 

e 126. ** | PE | 

in Action on note againff three perſons, Auſtin, if any of the 
& Shrebell and Shire They were declared againſt Partners be de- 
d EY 5 S:; | 1 b clared againſt in 


Wrong name, 


1 2 
MS 
i : . 
++. 
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the right name by the names of William Auſtin, Robert Shoal 


may be given in and William Shirthfſ'; the two laſt were outlawed. 
+ 497 hu On non aſſumpſit, the defendant gave in evidence, 


perſon declared that the partnerſhip conſiſted of William Auftin, 


againſt was not Daniel Shrobell, and William Shirtliff; and the 
a partner. plaintiff was nonſuited. The court held, the evi. 
b dence produced did not prove the inſtrument de- 
clared on, for the note was made by different per- 


ſons than thoſe ſtated in the declaration. Gordin v. 


| Auſtin, 4 Term Rep. bit © 
Declaration by Northamptonſhire, to wit. John Denn and Ri. 
eee gainſ chard Roe complain of Robert Fenn, being in the 
the drawer, Cuſtody of the marſhal of the marſhalſea, of our 
payable on d- lord the now king, before the king himſelf, Fur 
mand. . that whereas, the ſaid Robert, on the 22d day of 


September, in the year of our Lord 1594, to wit, 


at Northampton in the ſaid county, made his cer- | 


tain note in writing, commonly called a 3 
note, his own proper hand being thereto ſubſeri 
bearing date the day and year aforeſaid, and then 

and there delivered the faid note to the ſaid Jobs 
and Richard, and thereby promiſed to pay to the 
ſaid John and Richard, on demand, 100. for value 
received; by reaſon whereof, and by force of the 
ſtatute in ſuch caſe made and provided, the faid 


Robert became liable to pay to the ſaid Joby and 


Richard the ſaid ſum of money mentioned in the 
ſaid note, when he ſhould be thereto afterwards 
requeſted ; and being ſo liable, he the ſaid Richard, 
in conſideration thereof, afterwards to wit, on the 
- fame day and year aforeſaid, at Northampton afore- 
ſaid, undertook, and then and there faithfully pro- 
miſed the ſaid Fohn and: Richard, to pay them the 
ſaid ſum of money mentioned in the ſaid note, 
when he ſhould be thereto afterwards requeſted. 
Add a count for money lent, money had and re- 


ceived, and common concluſion. - 


by Noten. 
It is neceſſary for the plaintiffs in this caſe to 
— the dratuer before ” . 
 broug 


prove 'a 
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brows obt, the note being payable on demand, ad 
4 s hand- riti 
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5 1 
Middleſex, to wit. N Dans avviview Att Surviving part; 


ner of Joſeph Roe deceaſed; complains: of Richard ver — 
drawer. 


Finn, being in the cu of the marſhal of the 
marſhalſea, of our lord the now king, before the 
king himſelf, For that whereas, the faid Richard, 
on the 24ſt day of September, in the year of our 
Lord 1794, to wit, at Maftminſter in the ſaid 
county, made his certain note in writing; Com- 


monly called a: promiſſory note, his o.] hand 


being thereto ſubſcribed, bearing date the day and 
year aforeſaid, and then and there delivered the 


lad note to one Thomas Nix, and thereby, one 
month after the date thereof, promiſed to pay to the 


ſaid Thomas, or order, 100/, for value received: And ric indorſe- 
the ſaid Thomas, to whom or to whoſe order the ment. 


payment of the ſaid ſum of money, mentioned in 
the ſaid note, was to be made after the making of 
the ſaid note, and before the payment of the money 
contained in the ſaid note, or of any part thereof! 
and alſo before the time appointed by the ſaid note 
for the payment thereof, to wit, on the day and 
year aforeſaid, at Weſtminſter aforeſaid, indorſed 
the ſaid note, his own proper hand being thereon 
ſubſcribed, and by that indorſement the ſaid Thomas - 
ordered and 3 the contents of the ſaid note 
to be paid to the ſaid Jobn and Foſeph, in the life- 


ried the ſaid Joſeph, (the 4455 ohn — 4 of 


then being partners ans} joint dealers together in 
trade, and which ſaid abt the ſaid John ach ſur- / 
rived), and then and there delivered the ſaid note 
ſo indorſed to the ſaid John and Jeſepb, in the life- 
time of the ſaid Fefeph ; of all which faid premiſes ' 
the ſaid Richard, afterwards to wit, on the day and 
year aforeſaid, at Meſtminſter aforeſaid, had notice z- 


by reaſon whereof, and by force of the ſtatute i in 55 


ſuch caſe made and provided, the ſaid Richard be- 


came liable to pay to the ſaid John and Foſeph, in 


the life · time of the ſaid . ; the ſaid ſum of 


Ee {27 cn h af 540% 


_— mentioned in the aid rr nn to 
| "he 
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ſaid indorſement ſo made thereon as aforeſaid; and 


1 being ſo liable, he the faid Richard, in conſidera- 


| a tion | thefeof, afterwards, to wit, on the ſame 


| Breach, | 


25 the ſaid Nees or tothe 


en . 


ſurviving one, e ay in in the action; for the 
remedy ſurvives, and ſue 


and y year aforeſaid, at Męſiminſter aforeſaid, oy: 


defroake; and then and there faithfully promiſed the 
hn and Foſeph, in the life-time of the ſaid 


77% to pay them the ſaid ſum of money men-. 
tioned in the {aid note, according to the tenor and 


of the ſaid note, and of the ſaid indorſe- 
ment ſa made thereon as aſoreſaid: And tubertus. 
Add a count for money had and received to the uſe 
of the ſaid. John and pb, in the life-time of the 
ſaid Foſeph.; Ter the. ſaid Richard (altho' often re- 


Nate Ke.) hath not yet paid the ſaid ſeveral 


of money, or any part thereof, to the ſad 


5 22 and Jeb, in the life-time. of the ſaid 


e or to the ſaid Jahn ſince the death of. the 


ſaſepb, or to either. of them ; but, to pay the | 


ame to the ſaid Job r Pray ee 
rto wholly ref . 


— to pay the ſame to the-ſaid Jab, ſurviving 


partner as aforeſaid, to the ſaĩd Jahn his 22 
of 200ʃ.; 3 ne 8 HAY 


21 


| Notes. 


"Vikas money is s owing to tin Si and on 
dies, the executor. of the deceaſed partner, and.the 


*. ſurviving partner will, 
on receipt of the money, be anſwerable to the 


N — of the deceaſ parwer. 2 Soft. 444 
Nos can the exacutar of fach deceaſed parts 


| adit Grvivitg one, be jointly ſued, becauſe the 
5 1 1s Racks de charged de banzs tgſlatorit, and the other 


hy te .; Garth. 170. 2 Lev. 228. 

785 generol. iſſue, T chink; the plaintifveel 

not prove the — of. his partner, only — 
7 
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writing of the defendant, and the payee of the note, 
being the indorſement. e WAL 

Hergordſbire, to wit.  Fohn Denn, and Ayn his By huſband and 
wife, complain of Richard Fenn, being, &c. For wie, —_— 
that whereas, the faid Richard, on the 21ſt day of hx 
721. in the year of our Lord 1794, to wit, at ſole, againft the 

abury in the ſaid county, made his certain notedrawer. 3 
in writing, commonly called a promiſſory note, his | 
own hand being thereto ſubſcribed, bearing date Ip | 
the day, and year aforeſaid, and then and there de- 
livered the ſaid note to the faid Ann, (whilſt ſhe was 
ſole and unmarried), and thereby, one month after 
the date thereof, promiſed to pay to the faid Ann 
(whilſt ſhe was ſo. ſole) 1004. for value received; 
dy reaſon whereof, and by force of the ſtatute in 
ſuch caſe made and provided, the ſaid Richard be- 
came liable to pay to the ſaid Ann (whilſt ſhe was 
ſo ſole) the ſaid ſum of money mentioned in the 
ſaid note, according to the tenor and effect of the 
ſaid note; and being ſo liable, the ſaid Richard, 
in conſideration thereof, afterwards to wit, on the 
ſame day and year aforeſaid, at Ledbury aforeſaid, 
undertook, and. faithfully promiſed the ſaid un, 
(whilſt ſhe was ſo ſole), to pay to her the ſaid furs 
of money mentioned in the faid note, according to 
the tenor and effect of the ſaid note. Add a court 
for money lent by ſaid Ana Ie ſne was ſole) 
to the defendant, and concluſion as in p. 241. 


VVV 1 705 | 

Action brought by the indorſee of a promiſſory A note payable 
note, payable, to Suſan Connor, or her order, and to a feme ſole, 
given to her before marriage, which note after her marie, ne 
marri ty and hi covert, S indorſed to en of huſ- 
plaintiff ;, plea that ſbe was married at the time of band'sproperty, 
the making. the indorſement; plaintiff. demurred, and the cannot 
Queſtion was, Whether plaintiff could maintain "gore it roo 
the action upon A, note indorſed by a feme covert? covert. 
Court were of opinion, that the feme covert could 
wt aſſign the note, becauſe, by act of law, it be- 

| came 


JJ ͤ MAS A ͤ ͤ ß ns ers 
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came the ſole right and property of her huſband, 
This ſhews that it was not an intereſt fixed to her 


perſon, becauſe if it had, ſhe i have in- 


; 5 dorſed it. Connor . Martin, 3 Wi . 5. Str. 516, 
A ppm 2 "Pp An action was brought by Stone againſt Rawlin- 


r be en on a promiſſory note payable to A. B., or 
eee order, and indorſed by the nies of A. B, 
and aſſigned Rawlinſon, the defendant below, demurred, and 
over by his ad. ſhewed for cauſe, 1ſt, That Stone, in his declara- 
—_ ran ee ee had not made a profert of the letters of ad- 
ing plaintiff, miniſtration; 2dly, That it did not appear by 
need not make whom the adminiſtration was granted; and 3dly, 
Prefer! in curiam That an executor or adminiſtrator cannot by indorſe- 
of the letters of ment negotiate or aſſign over a promiſſory note by the 
cuſtom of merchants, fo as to give the indorſte an 

action thereupon in his own name. Judgment in 
F. for plaintiff—Error brought, and the com- 
mon aſſignment and joinder. Lee C. J. Suppoſe 
a plaintiff is aſſignee of a leaſe afligne to him by 
an adminiſtrator, is he obliged to make a profert 
in curiam of the letters of adminiftration ? I am 
of opinion he is not. The act has made promiſſory 
notes indorſable and aſſignable, in like manner as bills 
of exchange generally; and if the plaintiff in error 
would reſtrain or confine this power of indorſing 
or aſſigning notes to the A en only to whom 
ſuch notes are payable, it lies upon him to ſhew, 
that this is ſo, by the true meaning and conſtruc- 
tion of the ſtatute; but that he has not done. 
The whole intereſt and property of this note was 
jn the adminiſtratrix; which note, in its nature, 
js made affignable by act of parliament, As to 
the 2d objection: In an action brought by an ad- 
miniſtrator himſelf, whoſe power to ie is founded - 
upon the letters of adminiſtration, it muſt be al- 
Jedged in the declaration, that adminiſtration was 
committed to him, and that thoſe who granted it 
had a right to grant it; but he who claims under an 

| adminiſtrator, has no. occaſion to make a profert in 
curiam of the letters of adminiſtration, becauſe - 


p P- 432. 


5 
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has not the ſame in his power or cuſtody. Judg- 
ment affirmed. Rawlinſon v. Stone, 3 Will. 1. 

| Middleſex, to wit. Fobn Doe complains of Rj.. Indorſee agai 
chard Roe, being, &c. For that whereas, certain 3 er erg N 
perſons, uſing the name and firm of Hanſom and note drawn by 
March, on the 6th day of March, in the year of two perſon 
our Lord 1794, to wit, at We/tminfler in the ſaid Whole cbrifian 
county, made their certain note in writing, com- e 
monly called a promiſſory note, in the name and 
firm of Hanſon and March, the hand- writing of 
one of them being thereto ſubſcribed, bearing date 
the day and year aforeſaid, and then and there de- | 
| livered the ſaid note to the ſaid Richard; by which 
ſaid note the ſaid perſons, ſo uſing the name and 
firm of Hanſon and March, two months after the 
date thereof, promiſed to pay to the ſaid Richard, | 
or order, 50/. for value received: And the ſaid ladorſcment. 
Richard, to whom or to whoſe order the payment 
of the ſaid ſum of money, contained in the ſaid 

note, was to be made afterwards, and before the 
payment of the faid ſum of money ſpecified in the 
ſaid note, or of any part thereof, and alſo before 
| the time appointed by the faid note for the pay- 
ment thereof, to wit, on the day and year afore- 
ſaid, at Weſiminſter aforeſaid, indorſed the faid 
note, Lis own proper hand-writing being thereon 
ſubſcribed, and by that indorſement appointed the 
contents of the ſaid note to be paid to the ſaid 
John, and then and there delivered the ſaid note ſo 
_— to the faid John; of which ſaid indorſe- 
ment, ſo made on the ſaid note as aforeſaid, the 
aid: perſons, fo uſing the name and firm of Hanſon 
and March, afterwards to wit, on the day and year 
| aforeſaid, at Mefiminſter aforeſaid, had notice; 
and the ſaid John avers, that afterwards, and after Averment. 
the expiration of the ſaid two months mentioned 
in the ſaid note, to wit, on the gth day of May, 
in the year aforeſaid, to wit, at //eAmin/ter -afore- 
ſaid, the faid John ſhewed and preſented the ſaid 
note, with the ſaid indorſement thereon, to the ſaid 
perſons ſo uſing the name and firm of Hanſen and 

| | March, 


Mareb, Ae and there es 5 
the ſaid ſum of money therein ſpecified to the 100 
Jubn, according to the tenor and effect of the ſaid 
note, and of the ſaid indorſement ſo made thereon 
as aſoreſaid; but the ſaid perfons, fo N 
name and firm of Hanſon and March, did not then, 
or at any other time, pay the ſajd ſum of money 
mentiqned in the ſaid note, or any part . 10 
the ſaid John, but then and there wholly refuſed to 
pay the ſame, or any part thereof, to the ſaid Johy; 
of all which faid 3 the ſaid Richard, after- 
wards to wit, on the day and year aforeſaid, at 
Weftminfter aforeſaid, had notice; "he reaſon where- 
of, and by force of the ſtatute in fuch caſe made 
and proyided, the ſaid Richard became liable to pay 
the faid John the ſaid ſum of money mentioned 
in the ſaid note, according to the tenor and effect 
ggf the ſaid note, and of the ſaid indorſement o 
made thereon as aforeſaid; and being ſo liable, he 
the ſaid Richard, in conſideration thereof, after- 
wards to wit, on the day and year laſt aforeſaid, at 
Weſtminſter aforeſaid, undertook, and then — 
there faithfully promiſed the ſaid. John, to pay him 
the ſaid ſum of money mentioned in the ſaid note, 
according to. the tenor and effect of the ſaid note, 
and of the ſaid indorſement fo made thereon as E 
_ aid. Add a count for money bad ang nee | 
tame concluſion, „ 


Notes, 


A. having de- The Nas declared. on 3 promiſſory nt 
dared on « pro- made. by one Collins pay able 2 the plaintiff 
— 717 note order, and afterwards indecfed b him. to the 1 
by C. e fendant, who afterwards re-indor; id it to the plain- 
him indorſed to tiff again, The. defendant ed the. general 
B., and by him jflue, Verdict for 12 255 : and, on motion in 
. indoried arreſt, of judgment, Id. Kenyon, It is an invari- 
1 rk rule; that every plaintiff muſt an his own fatin 
verdict, the of the. caſe ſhe. 1 to entith bim to recover j 


— was ment axon aer SR and. it is a rule eq y 
arreſted. clear, 
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clear, that every inſirument ought to. be declared on 
according to its legal impart. I do not ſay, but that 
here may be circumſtances which, if diſcloſed on 
the record, might entitle the plaintiff to recover 
on this note; but we are now called upon to form 
a judgment an the title, which he has diſcloſed, 
And on the face of the declaration, he has ſtated 
the note as a legal exiſting note, and the indorſe- 
ments as legal exiſting indorſements; we are there- 
fore hound to confider them to be fo, Then the 
caſe ſtands thus: that he the plaintiff, being the 
iginal indorſer of the note, calls on the de- 
Fade 0 who appears on the record to be a ſubſe» n 
quent indorſee. And nothing can be clearer. in | 
law, than that an indorſee may reſort ta aither of the 
preceding indorſers for payment ; whereas the płeſent 
action is an attempt to OG on 3 that a 
caſe might happen in which the plainuff might 
have; ſlated, that be was ſubſtantially entitled to 
recover on his note, e. g. that his own name was 
a uſed for form only, and that it was un- 
derſtood by all the parties to the inſtrument, that 
he note, though nominally made payable to the 
plaintiff, was ſubſtantially.to be made to the de- 
fendant 3, but if ſuch were the caſey the note ſhould 
have been. declared. on according to its /agal import, 
as was held in Minet v. Gibjan. A name may be 
omitted in the declaration, if the /egal operation of the 
inſtrument. requires it: but, in this caſe, the plain- . 
tiff has ſtated facts ſubverſive of his title, Bebop vs 
| Haywood, 4 Term Rep. 4.70, Judgment arreſted, Bul- 
ker, J. The conſequence of ſupporting this judgment 


— — * = 1 —_— 


) 

' would be, that the plaintiff, without having any 

. real demand on the defendant, : may recover — 

- him by the judgment of the court, without allow- 

| | 75 to the defendant a poſſibility of defending him 

n (elf; for on the trial it was only neceſſary for him to 

. prove, that the nate was given payable to the plaintiff, 

g that it was indorſad by him to defendant, and. by him 

5  re-indarſed to the plaintiff, The judge, on proof of 
y this, was bound. to ſay at vi privs, that he was 


entitled 


——_— 
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| entitled to recover, " becauſe. he had —.— * 
whole of his declaration; after which, he relies on 
that verdict as eam u that he has a cauſe of 
Action on the ground that this court muſt preſume 
after verdict; that if the caſe ſuppoſed "by the 
| plaintiff had not been proved, he could not have 
_ recovered at niſi prius. But on a motion in arreſt | 
of judgment, we are bound to look at the tit, 
which the plaintiff himſelf has ſtated; beyond 
which, no preſumption can 5 admitted. If the tit. 
be defective on the face of it,” the court cannot 
ſuſtain the ha rack, Vid Rep. Temp, Hard. 118, 
go tit . Richard Den, late of Gu lier 
urry, to wit. rd Denn, late of (ruidford, 
Ons not, pore; in the fad county, yeoman, was attached to anſwer 
peyoble by inf al- Jobn Denn in a plea of treſpaſs on the caſe, &c.; 
ments, for and whereypon the faid John, by J. B. his attorney, 
4 inflaiment complains, That whereas, the ſaid Richard, on 
the 19th day of February, in the year of our Lord 
1794, to wit, at Gui 2 in the ſaid county, 
made his certain note in writing, commonly called 
a a promiſlory note, his own ha being thereto. ſub- 
ſcribed, bearing date the day and year aforeſaid, 
_ then ver e Ne faid m_ to the ſaid 
ohn, and thereby promifed to pay to the ſaid John, 
2 his order, Sift pounds nds in nds r 
pounds on the Toth day 49 March, ten pounds on th 
T9th day of April, 10/. on the 19th day of May, 
100. on the 19t day- June, and the other 10l. on 
the 1900 45 9 47 then next, 2 or value received by 
him the xd ichard; by reaſon whereof, and 
force of the ſtatute in ſuch caſe made and provi 
the ſaid Richard became liable to pay to the faid 
John the ſaid ſum of money mentioned in the faid 
note, according to the tenor and effect of the ſaid 
note; and being ſo liable, he the ſaid Richard, in 
eankderation thereof, afterwards to wit, on the 
ſame day and: year aforeſaid, at Guildford afore- 
faid, undertook, and then and there faithfully pro- 
miſed the ſaid Jobe to pay him the ſaid ſum of 
money n in the note, according - 


_ Declarations in Aſſumplit. 427 
the tenor and effect of the ſaid note; And the faid Averment. : 
Jobn in fact faith, that after the making of the 
{aid note, to wit, on the ſaid 19th day of March, in 
the year aforeſaid, at Guildford aforeſaid, a certain 
- ſum of money, to wit, the ſum of 10/. of lawful 
money of Great Britain, part of the faid ſum of 
50/. in the ſaid note mentioned, became and was 
due and payable from the ſaid Richard to the ſaid 
John, upon and by virtue of the ſaid note, and 
which ſaid ſym of 10l., he the ſaid Richard, then 
and there ought to have paid to the ſaid John, ac- 
cording to the tenor and effect of the ſaid note, 
and of his faid promiſe and undertaking, ſo by 
him made in manner aforeſaid : And whereas. Add 
⁊ count for money lent, and common concluſion, | 


_ Notes, 


Aſſumpfit was brought by the indor/ee of a note 
of hand, payable by inſtalments, and the plaintiff 
counted only for 7 ang ums as were due; and the 
court held, that the action could be maintained to 
recover for every default, and that he was not ob- 
ys to declare for the whole ſum. Aſbford v. 
Hand, Andr. 370. Vide Cro. Fac. 504. Beckwith . 
v. Nott, 2 Saund. 264. Cooke v. Whorwood. . 
But debt will not lie till the laſt day of payment be But debt will 
paſt, on a contract to pay money by inſtalments on not lie on ſuch 
different days. Rudder v. Price, 1 H. Black. Rep. bre. oo” - 
547- Lord Loughbarough ſaid, I cannot, indeed, , C.. * - yy 
deviſe a ſybſtantial reaſon why a promiſe to pay C/. Cre. Flix. 
money not performed, does not become a debt, 807. Owen 42. 
and why it ſhould not be recoverable, eo nomine, as r. N. . 
a debt, But the authorities are too ſtrong to be 228 
reſiſted. In the older caſes it is admitted, that 
an action of debt could not be brought for pay- 
ment of money due by inſtalments till all the days 
were paſt; the meaning of this was, that no action 
would lie. The inconvenience of this rule put 
the judges upon a method of getting rid. of the 
ſuppoſed difficulty by having recourſe to the * 
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of aſſumpfit wbich, where the afſump/ſit AI 
in 2 of Mi, is, in truth and (ub. 


ſtance, and ſo taken to be in ſome of the caſes, a 
more ſpecial action of debt : for where the demand 
is for the payment of a ſum of money, it is a 
| technical fiction to call the ſum recovered damages; 

it is the ſpecific * and the j Jury give the 8 

ting demanded. 
Why debt will The idea that an aftion of debt eannotbe br 

not lie till all till all the da 44 payment are pajt, is founded: on a 
the 8885 be paſt. good Senn law, that for one contract there ſhall 
Le but ane actian; and as a contract to pay a certain 
ſum on ſeveral days of payment is conſidered as 
one contract, it follows, that no action can be 


2— till all the 5 of payment are elapſed. 


But debt will lie 350 debt on bond by inſtalments will lie before the 
on a bond. laſt day be paſt, for the bond became abſolute for 
not performing the firſt, or any of the payments 

in the condition; and there i is a difference in debt 

on ſuch a deed as this, and an action on a contract 
for paying ſeveral ſums at ſeveral times. Coates v. 

| Hawn, 1 Mi. 860. © 
Payee againſt Sim, to wit, Jobn Dae desptüms of Richord 
drawer on note Roe, being, &c. Four that whereas, the faid Richard, 
eee by in- on the iſt day of January, in the year of our Lord 
ments, and if 

er of thoſe be 1794, to wit, at Guildford, in the faid county, 
not paid, the e his certain note in writing, commonly ealled 
note to be in omiſſory note, his on proper hand being 
3 Were ſubſcribed, bearing date the day and year 
is for the whole aforeſaid, and then and there delivered che (aid 

ſum. note to the ſaid John, and. e eee 
5 the ſaid John, or order, mw valus received; the 
ſame wo be paid in e. ing: tbe ſum of Hor 
at or within 2 2 _ 2 Heber u „ fill 25 
um of 90 be fully diſcha | 

2 r nine Lad 

day od next, and ſo to continue quarterly until Au 
compleated; amen. a. -L, any or either 


the ſaid quarte [a fll fr thereof 
A fails whole note ts e in full force "for the whit 7 


* 
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the ſaid gol. by reaſon whereof, and by force of 

the ſtatute in ſuch caſe made and provided, the ſaid 

Richard became liable to pay to the ſaid John the 

ſaid ſum of money contained in the ſaid note, ac- 

| cording to the tenor and effect of the ſaid note; 

and being ſo liable, he the ſaid Richard, in conſi- 
deration thereof, afterwards to wit, on the day and 

year aforeſaid, at Guildford aforeſaid, underteok, 

and faithfully promiſed the ſaid Jobn, to pay him 

the ſaid ſum of money ſpecified in the ſaid note, 

according to the tenor and effect of the ſaid note; 
And the ſaid 7% avers, that the ſaid Richard did Averment of the 
not pay to the ſaid Zobn the firſt payment of 10/., Arſt inſtalmeut 
which by the ſaid note was to be paid to him at or 9 **2i4. 
within nine days next after Lady-day now laſt paſt, 

whereby the ſaid note became and was and is in 

full force for the whole of the ſaid ſum of gol., 
 Whereof the ſaid Richard, afterwards to wit, on 

the 4th day of. April, in the year aforeſaid, at ” 
Guildford aforeſaid, had notice. Add @ count for 

money lent, and money had and received, and common 
concluſion. Tk ; Ebb; 


\ 


e = Notes. | 
| If the whole of the money be due on this note, 
then the averment muſt be omitted. "Og 


In declaring on a note, it ought to be ſet out as Note ought to 

it really is; and where the platatiff left out the be ſet out in 
contingencies ſpecified in the note, it was held to r n. 
de a variance, ſuppoſing the note had been good. 7 | 

Roberts v. Peake, 1 Burr. 325.3 and an averment 
that Geo. Henſbatu did leave one of them ſufficient 
to pay it, or that the defendant was otherwiſe able 
uy it, was neceflary. Per Denniſon and Foſter, 7. 


. 
” * 


- Middleſex, to wit. ohn Doe complains of Declaration ou 
eng- being in 92 cuſtody, &c. For that note, payee | 
whereas, the ſaid Richard and one David Denn, on aguink one of 
the 20th day of Afarth, in the year of our Lord i ge by te 
1794, to wit, at Mgliminſter, in the ſaid county, 3 | 

33 8 made or ſeverally. 
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made their certain note irt writing, commonly 
called a promiſſory note, their own proper hands 
being thereto ſubſcribed, bearing date the day and 
year aforeſaid; and then and there delivered the ſaid 
note to the ſaid John, and thereby, one month after 
the date thereof, jointly or ſeverally promiſed to pay to 
the ſaid John, or order, 50l. for value received; by 
reaſon whereof, and by force of the ſtatute in ſuch 
caſe made and- provided; the faid Richard became 
liable to pay to the ſaid John the faid ſum of money 
mentioned in the faid note, according to the tenor 
and effect of the ſaid note; and being ſo liable, he 


the faid Richard, in conſideration thereof, after 


| wards: to wit, on the day and year aforeſaid, at 
Weftminfler aforeſaid, undertook; and faithfully 
| promiſed the faid John, to pay him the ſaid fum of 
money mentained in the ſaid note, according to 
the tenor and effect of the ſaid note. Add the 
uſual money counts, and concluſion. 4 


Notes. 
The plaintiff declared upon a promiſſory note, 


by which the defendant, and one A. B., conjunctim 
aut ſeparatim, promiſed to pay. There was a verdict 


. 6 and judgment for plaintiff; which was reverſed ſor 


want of the plaintiff's ſhewing a title to bring a 
ſeparate action againſt one of the makers of the 
note, for the declaration ſtated he has this, or ſome 


But in this caſe, the true conſtruction of the word 
or, is, that it is ſinonymous with and. They both 
& | promiſe 
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promiſe that they, or one of them, ſhall pay; there: 
fore the liability is on both, and on each. The 
nature of this tranſaction forces this conſtruction... 
Rees v. Abbatt, Cow. Rep. 8 32. And per Buller, J. 
if the note had been jointly only, and it had been 
ſtated as a ſeveral one, no advantage could have 
been taken of this, but by a piea in abatement. © 
| If a note of hand be, We promiſe to pay, and 
ſigned by © one” of the parties only, 3 
that ſigned it will be liable, and the declaration 
may ſtate it in the ſingular number; for it may be 
declared on according to its legal operation. 1 Burr. 
323. Roberts v. Piat... „„ 
Middleſex z to wit. John Denn, adminiſtr ator By the admim. 
of all, and ſingular the goods, chattels, and cre- ſtrator of the 
dits, which were of Thomas Roe deceaſed, com- 479% againſt 
plains of Richard Fenn, being, & c., For that whereas, : 
the ſaid Richard, on the 10th day of —_—— Ss 
the year of our Lord 1794, to wit, at Veiminſter, 
in the faid .county, made his certain note in 
writing, commonly called a promiſſory note, his 
own proper hand being thereto ſubſcribed, bearin 
date the day and year aforeſaid, and then and there 
delivered the ſaid note to the ſaid Thomas in his 
life-time, and thereby, one. month after the date” 
thereof, Foe to pay to the ſaid Thomas, or order 
40l. for value received; by reaſon whereof, and 
by force of the ſtatute, in ſuch caſe made and 
provided, the ſaid Richard became liable, to pay 
to the ſaid Thomas in his life-time, the ſaid ſum of 
money mentioned in the ſaid note, according to 
the tenor and effect of the ſaid note; and being ſo 
liable, he the ſaid Richard, in conſideration thereof, 
afterwards to wit, on the day and year aforeſaid, 
at Meſiminſter aforeſaid, undertook, and then and 
there faithfully promiſed the faid Thomas in his 
life-time, to pay him the ſaid ſum of money men- 
tioned in the-ſaid note, according to the tenor and 
effect of the ſaid note. Add a count for money lent 
by the teftator in his life-time, and concluſion as 


in p. 241. 55 
| x, 
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Declaration by Middleſex, to wit. John Deus complains of 


 . thead inderſee Richard Fenn being, &., Far that Whereas, the 


of a promifiory ſaid Richard, on the 6th day of January, in the 
Wrong ͤ25é rey, - i 
| tbe payee died, dhe faid county, made his certain note in writing, 
inderſad it oer commonly called a promiſſory note, his own pro- 
to the plaintif, Per hand being thereto ſubſeribed, bearing date the 
. day and year aforeſaid, and, then and there deli- 
| vered the ſaid note to one Jdc Dell, and thereby, 
tu months after the date thereof, promiſed 10 pay 
te the ſaid. Iſauc Dell, or order, Sol. for value 
received; and the ſaid John in fact faith, that the 
ſaid Jſaac Dell, to whom or to whoſe: order, the 
payment of the ſaid money, mentioned in the ſaid 
note ſpecified,, was by the ſaid, note, to be made 
after the making thereof, and before the payment 
of the ſaid ſum of money therein mentioned, to 
wit, on the day and year aforeſaid, at Ha/tmin/er 
aforeſaid, died, having firſt made and publi 
his laſt will and teſtament in writing, and thereby 
appointed Fobn, Dix ſole executor thereof, after 
whoſe death, to wit, on the (a) 1oth day of Fe- 
bruary, in the year aforeſaid, at Mgilminſier afore- 
ſaid, the ſaid John Dix proved the faid will, and 
took upon himſelf the burthen of the execution 
thereof; and afterwards, and before; the pa men 
of the ſaid ſum of money ſpecified in the ſald note, 
or of any part thereof, to wit, on the day and 
year aforeſaid, at We/tminfler aforeſaid, the ſaid 
| Joon Dix indorſed the ſald note; his own! hand 
eing thereto. ſubſcribed, and by that indorſement, 
ordered, and appointed the contents of the ſaid 
note, to be paid to the ſaid John, and then and 
there delivered the ſaid note ſo indorfed to the ſaid 
John; of all which premiſes, the ſaid Richard, 
aſterwards to wit, on the day and year aforeſaid, 
at Weſtminſter aforeſaid, had notice: by reaſon 
whereof, and by force of the ſtatute, in ſuch caſe 
made and provided, the ſaid Richard became liable 


(a) After death of the toſtates..., 


to 


; 2&5. SS 2m OS. as oboe oft, Eb door een 


| Nr 
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to pay to the ſaid ahn, the ſaid ſum of money * 
mentioned in the ſaid note, according to the tenor 
and effect of the ſaid note, and of the ſaid indorſe= .  .. 
ment ſo made thereon as aforeſaid; and being ſo Py 


liable, he the ſaid John, in conſideration thereof, 


afterwards to wit, on the ſame day and year afore- 
ſaid at Meftminſter aforefaid, undertook, and then 
and there faithfully promiſed: the ſaid John, to pay 
him the faid ſum of money mentioned in the faid 
note, according to the tenor and effect of the ſaid 
note, and of the ſaid indorſement ſo made thereon 
as aforeſaid. Add à count for _— Tang” and: 


N Notes b E 

1 8 of 2 node be bil 4 it eee tot E 
bis perſonal repreſentatives, his executors, or 204 a note or bill 
miniſtrators, and in that character 67. Var may r : flies, 3 


o his 
in action on it. 1 Term Rep Ex. V. repreſentative, 


Thorn. And they may 2 15 fa the indorſee and he may in- 


maintain an action, in the ſame manner, as dorſe it. 
if the indorſement had been by the teſtator or in- 
teſtate. But on their indorſement, they are liable 


| perſonally! to the ſubſequent parties, and not as 


executors; for the gg charge the effects of 
the teſtator. 3 Wil. 1. Robinſon v. Stone. 2 
Str. 1260, cited in 2 Burr. CEE 1 Term Rep. 


487. 
And in an action brou t by an indorſee of a No occaſion ts 
note, indorſed by an adminiſtratrix, ſuch indorſee make a profert 


need not make eee ert in curiam of the letters letters of ud 


adniniſtration, becauſe he has not A fame in bis 1 
power or cuſtody, Robi v. Stone. 3 Wil. ef; 

But upon the trial, it will be incumbent on him to 

ſhew to the jury, that the perſon who indorſed the 

note to him, was the legal and proper admini- 


ſtrator. + 7bid. cited in 2 Burr. 1225. 2 Str. | 


1260, nv. Stone. 
Wahl, 4e wit. John Denn and Richard n Dechenion by 
aignees of the 3 of Aiexander Roe, aſſignees of » 


aceording The . 


4% _ Declarations in Aﬀumpde, 
againſt tbe according. to the form and effect of the fevers 
Lues of ® ſtatutes, made and naw in force, concerning bank.” 
af 14% rupts, complain of Simen Dae being, &. By 
that whoreas, the ſaid Simon, on the 21ſt day of 

February, in the year of our Lord 1794, to wit, 

at Mgſiminſter, in the faid county, made his cer- 

tain; note in writing, commonly called a i 

note, his own being thereto ſuhſcribed, beu- 

ing date the day and year aforeſaid, and then and 

there delivered the ſaid note to the ſaid Alexander, 

before he became a bankrupt, and thereby, av 

manth after the date thereof, promifed ta pay to the 

| faid Alexander, or order, 40l. for value. received; 

by reaſon whereof, and by force of the ſtatute, in 

ſuch caſe made and provided, the ſaid Simon be- 

came liable to pay to the ſaid Alexander, before he 

became a bankrupt, the ſaid ſum of money men- 

tioned in the ſaid note, , according to: the: tenor and 

effect of the ſaid note; and being fo liable, he the 

ſaid Simon, in conſideration thereof, afterwards to 

wit, on the ſame day and year aforeſaid, at - 

min/ter aforeſaid, undertook, and then and: there 

faithfully promiſed the ſaid Alerander, to pay him 

© the faid ſum of money mentioned in the ſaid note, 
/ - according to the tenor: and effect of the ſaid note. 


before be became a bankrupt, to the defendant, and 
the concluſion as in p. 272. 5, 941 - 


Notes. Vide p. 125. 272. 


Bille and notes, If a man become banirupt, the p of bell 
INE and nates, of which he is the payer or indorfar, vel 
payee, "i be- in his aſſtgnees, and the right to tronsfer, 15-1 
come veſted in them. And if in fact he i a bill or note efter 
afſignees. his bankruptcy, and that be difcovered before it bt 

TE paid, the offignees may recover it back from hit 

_ Indorſee, in an action of trover, and if the money 

be received, they may recover the money in 
action for fo much money paid to their ule.. 


1 


Aud a caunt for money lent, by the faid Alærander, 


y— 9 r Ze 52 


= AKs 


E / d .. 
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If the payee of Son py * of it a» dl go pl 
indorſee, after t | the mater, ar : 
wa _— the _— ' notwithſtanding fer had. 
his bankruptcy and certificate, Tawres v. Rigging. ruptcy of 
4 Term Rep. 714. For when n my 
id the note, a new cauſe actian ar i Farah 
ee for at the _ the 8 . 
plaintiff had no demand againſt the bankrupt. Vide 
3 2 528. 3 Wil. 7 262. Cop. 460. 
ddleſex, to wit. Richard Roe, late of, &, Declaration by 
and Alexander Fenn, late of, &c., yeomen, were 3d inderſce 
attached to anſwer John Denn, in a plea of treſpaſs Cainſt inder/ers 
on the caſe, and "whereupon the faid Fohn, by Ons 
J. A. bis attorney, camplains, For that whereas, 
one Richard Hawes, on the 6th day of May, in the 
year of our Lord 1794, ta wit, at Feftminfler, in 
the ſaid county, made his certain note in writing, 
commonly called a promiſſary note, his own hand 
being thereto ſubſcribed, bearing date the day and 
uu aforeſaid, and then and there delivered the 
id note to one Michael Fer, and thereby, one 
the date thereof, promiſed to pay ta the 


ſaid Michael, or arder, 100l. for value received ; 


and the faid Afichael, to whom or to whoſe order, 18. indorfe- 
the payment of the ſaid ſum of money, mentioned ment, 

in the faid note, was to be made, afterwards, and 

before the payment of the ſaid ſum of nloney con- 

tained in the ſaid nate, or any part thereof, and 

alſo before the time appointed by the ſaid note, for 

the payment thereof, to wit, on the day and year 

aforeſaid, at Mſlminſter aforeſaid, indorſed the 

ſaid note, his own hand being thereto ſubſcribed, 

and by that indarſe ment, appointed the contents 

of the faid note to be paid to the ſaid Richard an 

Alexander, and then and there delivered the faid 

note, ſo indorſed, to the ſaid Richard and Alex- | 
ander; and the faid Richard and Alexander, to ad indorſe- 
hom or to whoſe. order, the payment of the ſaid ment. | 
ſum of money, mentioned in the ſaid note, was e e | 
be made, afterwards, and before the payment of the 
hid ſum of money therein ſpecified, or any part 

„ LES 35 4 27 | thereof, 
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thereof, and alſo before the time appointed by the 

ROE faid note, for the payment thereof, to wit, on the 
day and year aforeſaid, at Mgſiminſter aforeſaid, 

| indorſed the ſaid note, the hand- writing of one of 
them being thereto ſubſcribed, in the name, ſtile, 

and firm of their partnerſhip, to wit, of Rye and 

Fenn, being thereto ſigned and ſubſcribed, and by 

- _ that indorſement, the ſaid Richard and Alexander, 

' Ordered and appointed the contents of the ſaid note, 

to be paid to the ſaid John, and then and there 

delivered the ſaid note, ſo indorſed, to the faid 

. .Zohn; of which ſaid ſeveral indorſements, ſo made 

on the ſaid note as aforeſaid, the ſaid Richard, 

Hawes, afterwards to wit, on the day and year 

 _, aforeſaid, at We/tminfler aforeſaid, had notice: 
Averment of And the ſaid John avers, that afterwards, and after 
preſenting the the expiration of the faid one month, in the faid 
; 3 note mentioned, to wit, on the gth day of Fur, 
ment, who re- in the year aforeſaid, to wit, at }2/tmin/ter afore- 
fuſed. faid, the ſaid John ſhewed and preſented the ſaid 
| note, with the ſaid ſeveral. indorſements thereon 
fubſcribed, to the ſaid , Richard. Hawes, and then 

and there requeſted him to pay the ſaid ſum of 
money therein ſpecified, according to the tenor 

and effect of the faid note, and of the ſaid ſeveral 
indorſements, ſo made thereon as aforefaid ; but 

the ſaid Richard Hawes did not then, or at any 

ther time whatſoever, pay the ſaid ſum of money 
therein mentioned, or any part thereof, to the ſaid 
John, but then and there wholly refuſed, and 
neglected ſo to do, neither hath the ſaid Michail 

Jae yet paid the fame, or any part thereof, to the 

| ſaid John : of all which premiſes, the faid Richard 
and Alexander, afterwards to wit, on the day and 
year aforeſaid, at Weſtminſter aforeſaid, had notice; 

buy reaſon of which ſaid ſeveral premiſes, and by 
force of the ſtatute, in ſuch caſe made and pro- 
vided, the ſaid Richard and Alexander became 
liable to pay to the ſaid Jobn, the ſaid ſum of 
money mentioned in the ſaid note, according to 
the tenor and effect of the ſaid note, and - 


1 
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faid ſeveral indorſements, ſo made thereon as afore- 


ſaid; and being ſo liable, they the ſaid Richard 


and Alexander, in conſideration thereof, afterwards 


to wit, on the ſame day and year laſt aforeſaid, at 


Weftminfter aforeſaid, undertook, and then and 
there faithfully promiſed the ſaid John, to pay him the 


faid ſum of money mentioned in the faid note, ac- 
cording to the tenor and effect of the ſaid ndte, 


and of the ſaid ſeveral indorſements, ſo made 
thereon as aforeſaid : And whereas, the ſaid Richard 
and Mexander, afterwards to wit, on the day and 


year laſt aforeſaid, &c. 8 Add money lent, and com- 5 


mon concluſion. 


e 


© Where a bill or note is drawn in favour of #109 Indorſement in 


437 f 


or more in partnerſhip with one another, an indorſe- 3 
ment by one, in their partner ſhip-name,. will bind f 0 906 
both. But where two e drew a bill, payable But wh oa batt 


to their own order, an 


ſigned by both, and one only was drawn and 


indbrſed it, although the court held that by making figned by two 


ſelves partners as to this tranſaction : Yet, on à new 


and underſtanding 4 all the bankers and merchants, 
in London, the indorſement was bad, becauſe 'not 
ſigned by both the payees; and the jury declating 
they knew it to be as ſtated, although the evidence 
was objected againſt, as the point had been de- 
cided by the court as a queſtion of law: Lord Mant- 
field ſaid, he did not think the queſtion was ſo 
decided as to preclude the evidence offered and 
therefore over-ruled the objection, and a verdict 
was found for the defendant. Carvick v. Vickery, 
Doug. 653, in notes. | 


| the bill payable to. our order,” they had made them- l 


trial, proof being offered, that by the univerſal uſage — _ 


 Herefirdhhire, to wit. Jobn Denn complains of Declaration by 


Richard Fenn, being, &c. For that whereas, the 


the leſſee of 
tithes againſt 


year of our Lord 17 45 to wit, at Hemel Hemp- who agreed to 


feed, in the ſaid td was indebted to the ſaid pay a compoſi- 
| We 3 Ss : John tion for ſame. 
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much money as he therefore reaſonably 
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4 (he the ſaid Jobn before that time, and then 
ing farmer and proprietor of all and ſingular the 
tithes ariſing, growing, renewing, and happening 
in the ſaid pariſh of Hemel Hen ſtead, Zn the 
county aforeſaid, and within the bounds, limits, 
and titheable places of the ſaid parifh,) in the ſum 
of 10/1. of lawful money of Great Britain, for cer- 
fain tithes, due and of right payable to the faid 
Fohn as ſuch farmer and proprietor as aforeſaid, in 
reſpect of certain lands of the ſaid Richard, ſituate, 
and being in the ſaid pariſh of Han 


| lying, ; OY 
Hempſtead, in the county aforeſaid, and within the 


bounds, limits, and titheable places of the faid 
pariſh, by the ſaid 7ohn before that time bargained 
and ſold to the ſaid Richard, and at his ſpecial in- 
ſtance and requeſt, and by the ſaid. Richard ac- 


| cording to that bargain and ſale, had, taken, and 


received to his own uſe; and being ſo indebted, he 


ae faid Richard, in confideration thereof, after- 
wards to wit, on the ſame day and year aforeſaid, 
ED 2 the pariſh aforefaid, in the county aforeſaid, un- 


rtook, and then and there faithfully promiſed 


5 the ſaid John, to pay him the faid ſum of mone 
when 8 be 1 afterwards Lea 


Aud whereas, afterwards to wit, on the lame day 
and year aforelaid, at the parith aforeſaid, in the 
county aforeſaid, in conſideration that the ſaid 

hn had before that time bargained and ſold to 
the ſaid Richard certain other tithes, due and of 
right payable to the ſaid John as fuch farmer and 
raves as aforefaid, in reſpect of certain other 
ands of the ſaid Richars, ſituate, lying, and being 
in the ſaid pariſh of Hemel Hemp/tead, in the 
cou aforetald, and within the bounds, limits, 
and titheable places within the faid- pariſh; and 


that the ſaid Richard had, according to fuch laſt- 
mentioned bargain and ſale, taken and received 
the faid laſt- mentioned tithes to his own uſe, be 
the ſaid Richard, undertook, and then and there 


rved ta 
have 


faithfully promiſed, the faid John, to pay him ſo 
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have of the ſaid Richard, when he ſhould be thereto 
afterwards requeſted; and the faid John avers, that 
he therefore py gry deſerved to have of the (aid 
Richard other 10l. of like lawful money, to wit, 
at the pariſh aforeſaid, in the county aforefaid, 
whereof the ſaid Richard, afterwards to wit, on 
the ſame day and year aforefaid, there had notice. 
Add the common concluſion, as in p. x99. 

Beiifor! ire, to wit. John Dem complains of By the owner 
Richard Fenn, being, &c. For that whereas, the ard proprietor 
faid Rirhard, on the 20th day of Oeber, in the ht tb. 4e. 
of dur Lord 1794, to wit, at the pariſh of fendant for 
U, in the ſaid county, was indebted to the ſaid fale of the 
— he the ſaid Fohn before that time and then tithes. 

ing 8 ny qr (ant owner) of all and fingutar 

the tithes ariſing, growing, renewing, and happen- 

ing in the ſaid pariſh of C, in the county afore- 

ſaid, and within the bounds, limits, and titheable 

es of the faid pariſh), in the fum of 107. of 
lawful money of Great Britain, for certain tithes, 

due and of right payable to the ſaid John a 

ſuch (b) propnetor (and owner) as aforeſaid, in 

reſpect of certain lands of the faid Richard, fituate, 
| lying, and being in the faid pariſh of G, in the 

county aforeſaid, and within the bounds, limits, 

and titheable places of the ſaid pariſh, by the ſaſd 

L before that time bargained and fold to the 

id Richard, and at his ſpecial inſtance and re- 

queſt, and by the ſaid Richard, according to that 

bargain and ſale, had, taken, and received to his 

own uſe; and being ſo indebted, he the faid 

Richard, in conſideration thereof, &c. © * | 

nd whereas, afterwards to wit, on the day and Sent wi, 
year aforeſaid, at the pariſh aforeſaid, in the county hereon. 
aforeſaid, in confideration that the faid John, at 

the like requeft of the ſaid Richard, had before 

that time bargained and fold to the ſaid Richard 

certain other tithes due, and of right payable to 

the ſaid John as ſuch (e) proprietor f and owner ) as 

{a) Retlor and propricter., (b) Rifter and propricter. 
(c) Rector and proprictor, 


aforeſaid, 
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aforeſaid, in reſpect of certain other lands of the 
faid Richard, ſituate, lying, and being inchefs 

pariſh of C, in the county aforeſaid, amd within 
the bounds, limits, and titheable places within the 
ſaid pariſh; and that the ſaid Richard had, accord. 


ing to ſuch laſt- mentioned bargain and ſale, taken 


and received the ſaid laſt-mentioned tithes to his own 


| uſe, he the ſaid Richard, then and there undertook 


and faithfully promiſed the ſaid John, to pay him fo 


much money as he therefore reaſonably deſerved to 
have, when he ſhould be . thereto afterwards re. 


queſted; and the ſaid John avers, that he therefore 


' reaſonably deſerved to have of the ſaid Richard 


| Tndebltatus 
aſſumpfit on the 
agreement for 


compoſition of 
the tithes. 


other 10/. of like lawful money, to wit, at the 


Pariſh aforeſaid, in the county aforeſaid, whereof 


the ſaid Richard, afterwards to wit, on the day 
and year aforeſaid, there had notice. ' 

And whereas the ſaid Richard, afterwards to 
wit, on the day and year aforeſaid, at the pariſh 
aforeſaid, in the county aforeſaid, was indebted to 


the ſaid John (being ſuch (a) proprietor and owner 
of the tithes aforeſaid) in other 100. of like Jawful 
money, for certain other tithes ariſing, growing, 


renewing, and happening in the ſaid pariſh, and 
within the bounds, limits, and titheable places 
within the ſaid pariſh, due and of right payable to 
him the ſaid John as ſuch (b) proprietor and owner 
as aforeſaid, before that time fold by the ſaid Jobn 


to the ſaid Richard, and at his requeſt, and before 
then hadand retained to his own uſe, by virtue of 


a certain agreement and compoſition for the ſaid 
tithes, before then made between the ſaid Jobn 
and. the ſaid Richard in that particular, and which 
ſaid tithes were payable to the ſaid Jobn, as ſuch (c) 


proprietor and owner as aforeſaid, from the ſaid 
Richard to the ſaid John, for and in reſpect of cer- 


tain lands in. the pofſeſhon and occupation of the 


faid Richard, ſituate in the pariſh aforeſaid, in the 


county aforeſaid ; and being ſo indebted, he the 


(a) Rector and proprietor. : (b) Rector and proprietor. 
(e) Rector and proprictor. _ cid 
TL | fad 


2 
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faia Richard, in conſideration thereof, afterwards, 
And twhercas, afterwards to wit, on, the day and Quantum meruit. 
year aforeſaid, at the pariſh aforeſaid, in the county łhereon. 
:orelaid, in conſideration that the ſaid Jeb, (as 
ſuch (a) proprietor and owner of the tithes afore- 
aid) at the like requeſt of the ſaid Richard, had 
permitted the ſaid. Richard to take and retain to his 
own uſe, certain other tithes, due and of right pay- 
able to the ſaid Jabn, as ſuch (b) proprietor and 
owner as aforeſaid, from the ſaid Richard, as oc- 
cupier and poſſeſſor of certain other lands ſituate 
in the pariſh aforeſaid, in the county aforeſaid, 

and within the bounds, limits, and titheable places 
within the ſaid pariſh; and that the ſaid Richard 
had, according to that permiſſion, taken and re- 
ceived the ſaid laſt-mentioned tithes to his own 
uſe, he the ſaid Richard, then and there under- 
took, &c. as in the laſt quantum mes uit, Add the 


4 


common concluſion, p. 194. 
Notes. 


When dioceſes were divided into pariſhes, the Rector. 
tithes of each pariſh were allotted to its own par- 
ticular miniſter, firſt by common conſent, of ap- 
pointments of lords of manors, and after by the 
written law of the land; and tithes are due of 
common right 'to the parſon, (who is called the 
rector (c) or , governor of the church) who during 
7 has the freehold in himſelf of the parſonage- 
ouſe, the glebe, the tithes, and other dues. But 
ſometimes theſe are appropriated (d); the Es 

| ing 


(a) Rector and proprietor. (b) Rector and proprietor. 

(e) Rector of a pariſh, the parſon, or he who has the care or 
cure of a pariſh. Redpry, or rectorate, rectoria, a pariſh church, 
* or ſpiritual living, with all its rights, glebes, and 
tithes, ENT 4 


(d) Appropriation, is where the advowſon. of a parſonage is 
given or belongs to any biſhoprick, religious houſe, college, &. 
and to their ſucceſſors, ſo that the houſe or body is both 2 : 


Fd 
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being perpetually annexe d to ſome ſprritzal cory. 
ration, either fole or aggregate, being the patrmof 
the living, whotn the law efteems capable of pro- 
viding for the ſervice of the church, as any finple 
private clergyman. . Such patrons dean the ti 
and oF in their own hands; without preſenting 
any clerk, they undertake to provide for the fervict of 
the churth, When the appropriation is thus made, 
the appropriators, and their /ucce/ſors, are perpetual 
PrP of the church, and mutt ſue and be fue, 
n all matters concerning the rights of the cbureb, 


by the name of parfons. Hob, 307. 
ae el the of the key de impre- 

priated (a) or appropriated, i. e. either in lay hands, 
or in thofe of ſome eccleſiaſtical community, then, 
inſtead of rector, the parſon is called vicar; the 
ſmaller tithes, or a convenient ſalary for his fup- 
port, being allowed to him by the inpropriator or 
appropriator for maintenance. But if a vicat hu 
part of the great tither, and alfo of the glebe, he 
then is called a vicar endowed. Vide flat. 15 R. 2. 

c. 6. 4H.4-c 12. W 29 Gar: 2.0.8. 


Titbes are divided into great or ſmall, The. 


former, conſiſting of corn, hay, wood, &c. which 
ariſe from the land ſpontancoully, or by manurancr, 


are called pradial, and belong to the rector, ot in- 
propriator. 12 1 * e | 
The latter conſiſt of potatoes, clover feed, herbs 


in gardens, wool, milk, cheeſe, and the young of 
animals, wax, honey, flax, hops, tobacco, &c. and 
are called mixt tithes, and belong to the vicar, 
unleſs he is annually allowed for them. | 

© They are an incorporeal inberitance, and do not 
paſs without deed. All perſons ought to pay their 


and parſon, and ſome one of the members officiates as vicar. lt 


u called appropriation, becauſe the profits of the living are 25- 


propriated to the uſe of the patrons, ſo that parſons, thong" 
they are not ordinarily accounted dowini uſu fructuarii, havug 
no right of fee ſimple, yet, by reaſon of the perpetuity of their 
ſaccefſion, are here reputed owners of the EE. and are 
therefore called propriztarii. | | 
fa) Jwpropriation is a term uſed where the profits of un 
tecleſiaſtical benefice, are in the hands of a /ayman. es 
| | cake 
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Detlarations in Aſumpflt, 443 
tithes to whom they are due, and all lands of com- | 
mon right ought to pay, 11 Co. 15, 4. and to be 
paid by the occupier, 2 4 

Frequently the rector, impropriator, and vicar, 
grant a leaſe of the tithes to a lay perſon, who is 
called farmer; he afterwards agrees with the per- 
ſons liable to pay tithes, for ſo much money to be 

id in lieu thereof, and ſuch farmer may either 
fue for the ſame in the ſpiritual court, or bring in- 
debitatus afſumpſit for the compoſition ; the latter is 
generally the approved mode of proceeding. 

The proof to ſupport the declaration ats. tbe Proof ats. the 
armer of the tithes, will be, (as I conceive,) farmer, 
1. The execution of the Teaſe to him. 2. That 
the grantor is rector, which may be done by the 

15 clerk, who will prove his officiating as 
Fach, 3- The agreement with the defendant for 
the compoſition; and 4. That defendant was 
liable to pay the tithes in reſpect of the land he 
occupies; which may be done, by proving him in 
the occupation of the ſame. If on the quantum 
meruit, you muſt enter into further proof, by 
ſhewing the taking away the tithes by the de- 
fendant, and the value. N | 

If the lay impropriator brings this action, he If ats. the 
need not prove more, (as I conceive,) than that he impropriator. 
is impropriator generally, that other occupiers in 
the pariſh pay tithes to him, the agreement for com- 
poſition ; or, if he goes on the quantum meruit, then 
further, the taking them away by the defendant, 
and the value of them ſo taken. | | 

If the rector brings his action, he will, of courſe, If ate. recter. 
(by the pariſh clerk,) prove himſelf rector, and 
entitled to the tithes claimed, the agreement with 
defendant to pay, and that he is occupier of the 
lands in the pariſh. | > 

But it is ſaid, if a parſon brings an action of 2 & 3 E . 
debt for tithes upon the ſtatute, upon nil debet e. 13. for not 
| Pleaded, he muſt, if the defendant puts him to it, ſetting them 
prove his inffitution and inductien, and reading of 
the thirty-nine articles, otherwiſe he will be non- 
| ſuited, 


\ 


Declarations in Alſumpſit, 


ſuited, for that is his title to the tithes. Lill. Prag. 
Reg. 553. Viner, 12 vol. 65. title Evidence. His 
declaration in the church, within the time limited 
dy the ſtatute, of his full and free aſſent and con- 
ſent to all things contained in the book of com. 
mon prayer. Snow v. Philips, Sid. 220. 
If an agreement to pay be proved, there can be 
no occaſion to prove inſtitution, cc. 
And where the plaintiff being farmer under the 
dean and chapter of Canterbury, and proving he 
had received tithes for ſome years as ſuch, it was 
holden ſufficient, without producing any leaſe, 
Hartridge v. Gibbs, Pemberton, C. J. Buller, NM. P. 
188. So if the plaintiff claim as parſon, if the 
title be not in queſtion, it is ſufficient to prove 
-bimſelf in quiet poſſeſſion; but if the title be in 
queſtion, then he muſt prove all the requiſites a 
before ſtated. bid. 1 . 
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Abatement. | 
IHE order of pleading in 
3 „W 2, 
If defendant pleads to the action 
of the writ, he allows both the 
form of the count and writ ib. 
If in bar of action, he admits the 
form of the writ, and count 
© „„ 

If there be a plea in abatement, 
plaintiff may amend his decla- 


ration, on payment of coſts 62 


If plaintiff made a peer pending 
action, no abatement of writ 65 
Asiiont. Vide Venue. 


Of the venue in real or mixt ac- 
tions ö "$8 
Of tranſitory adtions ibid. 
If an. ation be founded on two 
things in different counties, 


T 


where to Jay the venue 59! 
Of the venue in actions on penal, 
flatutes ibid. 
Againſt juſtices, conſtables, &c. 
| a . 

Of actions founded on ſpecialty 
ibid. 
Againſt ſerjeants at law, or other 
privileged perſons ibid. 
When court will change venue in 
fuch actions 60 


175 : Account (of the aZion), © 


The form of declaration Page 73 
Whom to be brought againſt 143 
The ſtatute of Marlb, 52 $3 i 
| | 1 
Executors and adminiſtrators may 
now have account 144 
As to ſervants, bailiffi, c. ibid. 
Of the writ of account 145 
Guardian in ſocage l 
Account may be now brought 
| 2 executor and admini- 
rator of every guardian, c. 
; ibid, 
The action of account is now 
turned into a bill in equity. 
The opinion of this action by 
L. C. J. Wilmot, and L. C. J. 
Kenyon 343 
In this action, money cannot be 
paid into court ibid. 
What neceſſary to ſupport this 
n ibid. 
There muſt be privity between 
rhe parties, for want of which, 
action will not lie ibid. 
But in caſe of the crown, the 
law will ſupply the privity 148 
When may have account, or al- 
ſumpſit ibid. 
The plaintiff maſt charge de- 
fendant properly ibid 
The meaning of bailiff + ibid. 


Bailiff 


3 1 5 
Poillf fill dere expences al- 


| Page 149 

— fruxe, way be charg- 
end as bail FE ibid. 
A receiver ibid. 


There are two judgments in ac- 

count ibid. 
Refuſal to zecount ibid. 
Of the edpier ad computdnfum 50 
Before auditors, the plaintiff may 

join iſſue or demur ibid. 
On verdi& to have coſts and ex- 


ecution, by c. Ja: fic fa. &c. 5 b 


ibid. 
No wil of error till the ſecond 
judgment 5 
Defendant as a receiver, cannot 
wage his lav ibid. 
Tbe ſubſtance of e 
"againſt receiver. 
1 2 to be brought within os 


Dicheation er gefendant as 
ſurviving bailiff of plaintiff jbid. 
The like pe bailiff and re- 
| 'Ceiver | e e 
Rules as to the lea in account 132 
Releaſe and ** computavit, are 
extinctions of the right of ac 
tion | 153 
Nothing can be pleated before 

| auditors, contrary to what has 
been pleaded | ibid. 
* _ ene, of damages .n#, on a 
uod computer, an 

1 gned N is daf, 
aught to have been judgment 


13 computet only ibid. 
Audion of eſtate, Fe. 64. 


oi original writs, on hi an 
ane? ſhall be awarded, what! 
addition neceſſary 65 

Extend only to actions where 
defendant 1 is autlawed . ibid. 


| 


41 


2 I. 


/ 


| Addi ition cught to 8 as defead.. 


_ was, at the time of the 
purchaſed 

F of divers 0 n 05 
If a knight, &c. 0 


If defendant have a degree, and 
_ trade likewiſe, may * him 


which he leaſes ibi 
* p ibid. 
88 aggregate be, 5 
ace ſole 5 588 | 
3 
Adminiſ ratoru. 


canset briag actions before ad- | 
| miniſtration granted 112 


All muſt j jain, in ſuits 8 
Caweat as to dialen, =) 
probate - ibid. 
Ine courts to grant ibid. 
Teſtament generally to be __ 
before the biſhop ibid, 


But by pre ſoriptive right, arch 


deacons grant prohates ibid. 
Peculiar juriſdictious ibid. 
la caſe there be Bon netabilia ib. 
If in ſeveral diogeles _ 96 
Probate of biſhop's will ibid, 


ben archbiſhop is to grant ibid 
When money due from the king, 
Who grauts' _ ibid. 
What debts are bona t p 
| What not a | 
) Judgments at ede 
Simple contracts, are is nl 
admiaiſtration ber party! dies 
16 of deer rebel Nw, | 
one party dies poſſe 
goods 2 . dioceſes ibid, 
| The: arder of granting . admini- 
firarion ibid, 
Mother to have it before l | 
or ſiſter 98 
The ſeveral forts of aii 


tors 


Of baſtards, if die inteſtate P. 


Form of a declaration in caſe, y Agaiaſt one 


an adminiſtrator 99 
Muſt de alledged that adminj- | 
ſtration granted ibid. 
For a ſurviving adminiſtrator 05 


Againſt one | 

Profert of the letters ibid. 

By an adminiſtrator againſt 8 
ibid. 


For huſband and wife, where wife 


N D E at; : 


| | Pager 
V an D lt 
V it 0 


For a huſband and wiſe, * 
\ mT inen 


Abainn a huſband wad: on 
where, ſhe bas adminiſtereq- 


Profert 


Far an ad miniſlrator 3 


a dminiſtratrix rot | nore executor 118 
Profert of the letters of admini- Profert thi, 
ration ; 102 | Againſt one ibid. 
Againſt huſband and wife admi- | For an adminiſtrator de bonis non 
niftratrix | ibid. - | 119 
For an adminiſtrator durante mi- Pt 8 ibid. 
nore, the executor xi Againſt one ibid. 
Profert 103 | Adminiſtrator pendente lite, may 
Againſt : an BE 3" Lie * bring actions 120 
_ mingre, the executar ptr 80 8 adminiſtrator during, ab ab- 
What averment is neceſſary. ibid | 
Infant exegutor,, when may <a For ww adminiſtrator with je 
probate, and when infant ad- will annexed ibid. 


miniſtrator ibid. 


Form of a. declaration for admi- 


niſtrator 
N of letters 3 " adminifra- 


104 | 


Ws... 
3 


rt . L344 
For an adminiſtrator 93 the 
infancy of a child, where no 
executor 122 


Profer 


ibid. Declaration for an an adminiſtrator, 


Aint an ie 4k] | 


aus Ha 


Far an adminiſtrator vit 020 


3 | 


Praſert ibid 


As to declarations: . in debt for : 
106 | Unleſs goods come to 


adminiflrators. | 
When io he charged i in the debet 
and detinet | bid. 
The like againſt idem ibid. 
When executors pay coſts 107 


low to declare againſt. an admi- 
niſtrator in debt 114 
orm of declaration for an admi- 

rator ibid. 


uh "OW * 1156 


ſor goods fold and deliveicd, 

money lent, paid, and money 

had and received, with ago 
computay/et 

| Of the . of . 


ſtrators pollen 


of the ordinary, nat liable 379 
By the cummon law, adminiſtra- 
tor could haye no action as ex- 
ecutor, but by ſtatute may ib. 
If adminiſtration granted to two, 

and one die, the office fur- 

vires Idi. 
If judgment be had in name of 
executor or adminiſtrator, the | 


7 V 


nn of the s un- 
dminiſtered, may fue out fer | 
2 and take execution Page 379 


When they pay no colts 380 
When” letters of adminiſtration 


Evidence | © ibid, 
bot 1 copy of che book _ | 
Mea, 


| Rules is be obſerved in declara- 
2 tions by adminiſtrators ibid. 
When a ripheful adminiſtrator is 
admitted after plea ibid, 
If plaintiff ſhews adminiſtration 
granted by one who had no 
authority, plaintiff cannot have- 

dgment ibid, 
hat muſt be ſtated if adminiſtra- 


— 


tion granted by a peculiar 381 | | 


80 by an official ibid 
If adminiſtration be granted by 
the archbiſhop, or _—_ — | 
| how to be ſtated . 
Ik profert of admisttraton — 
; omitted. | ibid, 
\ Concluſion to a declaration, by. 
4 a ſurviving adminiſtrator 382 
' Declaration againſt an admini- 
| ſtrator for goods fold ibid. 
Conthuſion to à declaration for | 
an adminiſtrator, during the 
infancy of the executor 384 
Adminiſtration prndente lite 385 
during abſence ib. 


Concluſion againſt ſuryiving ad- 


miniſtrator, ats. of an admini- 
ſtrator e. 

The like for huſband and wife, 
where ſhe adminiſtered -aficr 
marriage, and adminiſtration | 
ears, by an official 386 


Concluſion for an adminiſtrator ; 
" tle Bonis non 387 | 


The like for an adminiſtrator 
with will annexed. id 


Ae or receiver. 


When liable to an action 45 
1 had and received P. 165 


5 Allan. . 
Declaration for the aeg 1 | 


cattle - 
| What defendant liable to, 


ate in decla- 
ration ibid. 


Three ſorts of agreements 1 71 

the agreement executed ibid, 

executory ibid. 
When muſt be reduced to _ 
ens 465 


not be in writing 167 
Contract for ſale * timber, may 
be by parol ibid. 


Copyhold ſold by auction, de- 
| poſit not paid, game of pur. 
chaſer wrote in catalogue, held 
8 ſtatute 7 ibid. 
When agreement is to be per- 
— on a contingent, and it 
does not” appear within the 


formed after the year, 
writing not neceſſary; but if it. 


oo. 


* by the wohole tenor we 
| t 


What agiſtment means 12 . 
be 


takes in cattle to graze ibid. 
What neceſſary to 


| When the farmer. may retain or. | 


not 
stet maintain aQions ll ul 
mixed 1 
But an alien in league, may main - 
taiu perſonal aftions ibid. 
An alien exerutor, may maintain 
Perſonal actions ibid. 
- Agreements. | 


Manda) promiſe to marry, need 


agreement, that it is to be 
wry © 


„ t 


An affumpfit, what mt 160 
Expreſs contrafts,- 1 ibid. 
| Implied contract, what ibid. 


: the agreement, that it is 10 HM; 


performed after the year, then 
2 note is neceſſary Page 167 
| Vide ns Frauds and 40 
| 5 3 
Miſtranſlations, pellen &c, 
ordered to be amended 33 


Judges e not to amend te- | 
cords: 5A promiſe to do an explicit af, 


"» 
He feral lautes of: amend; 
37 
Aker: echt vit not to 
de ſtaid for defect of form, or 
ſubſtance, nor for variance in 
writs, from the declaration ib. 


Anchorage. Vide Sabogge 34 3. 


Declaration for the ſalvage of an 


anchor and cable 4. 342 
arg of Judgment. Vide Fay: 


Aſernes. | | 
If (hols 3 in action what ws he 


bas 53 
Equity will protect an aſſignment 


of a choſe in action IE 34 ; 


Aſumpſit, the A * 


Th 5 of the action 1 
H. 6. Two Juſtices und 
" fas the adion 9 
14 H, 6. The action favored 
Wager of law in debt, made ha 
ation defirable 3 
21 H. 3. now declared that caſe 


would lie as well for non-fea: | 


ſatce as mal feaſance © 160 
ad ſame proceſs was ordered in 
ö on the caſe, as in 
debt, | wid 


Of contracts executed sn 161 
þ —= executory: . „ 4 
| 1 conſideration ' ibid. 
udum patum ibid, 
Why rl. rule was eſtabliſhed ibid. 
Expreſs contracis, what. they in · 
clude - 2, 602 


is an expreſs contract ibid. 
The ſtatute of frauds relating to 

contracts 6 163 
The decifions as to the under- 
taking for another ibid. 
Need not ſtate in the declaration 


chat the promiſe is in writing 164 


The difference between an origi- 
nal, and collateral EY 


ſtatute ibid. 
| Where the third perſon is the 
principal debior, - doubts as to 
the word collateral ibid. 
What is not within the act 167 


within the year © ibid. 
As to contracts, for ſale of goods 
for 1ol., what are not within 


Auctions not within it 169 
| temas is of two ſorts 171 
Iadebit. offum pf, in nature of an 
action of de ibid. 
b. | Special afſumpſit, a compenſation 

or an injury. _ ibid, 
Aſumpfit lies in many caſes where 

debt lies, and in many caſes 

where- it does not lie ibid. 
The damages in this action 172 
Indebit. ug will not lie 8 


Hefty is due * 


3 


What is a promiſe within the 


As to agreements to be performed 


the {karate 5 168 


* 


. 


— aud rented. 


1055 action in its nature is an 
equitable adtioo Page 172 
In what caſes money had and 
+ "received lies 6 
The benefit of the action 975 
The defence. ibid. 
When a defendant may retain 
money be 
The giſt Tak the aQion | ibid. 
For tuhat the action does not lie ib. 


If money be paid b miſtake in 


an account, or by deceit 
A broker, with a commiſſion dei 
"  eredere, paid to the aſſignees a 
ſum of money, which he had, a 
right 10 ſet off, was allowed to 
©. recover it back | 178 
I an annuity be ſet aſide, action 
neld good for the money ad 
vanced ibid. 
But the ſecurity, who received no 
art of the conſideration, not 
ſiable ibid 
Money paid by order of a void 
El _ ority, may be recovered 


179 


If a A of attorney be forged, | 
| and an attorney ſues for a debt | 


by order of the forger, and 
takes the money out of court, 
the perſon forged on, may 
maintain the action elt the 
real debtor 
But where a bill was awd, and 
| the teſtator dead, and probate 
granted, the defendant having | 
paid the executor, is a good 
payment, though the e 
declared void | ibid. 


Had the ſuppoſed t been | 


it would have been 

otherwiſe | ibid. 
Wbere the plaintiff's brother, who 
© was & 1 gave 401. to 


living. 


176 


|. 


ibid. 


5 


29/24: 


ö 


E 
defendant to n 
held he might u it back 


Page 
A deed of truſt for the bench 
all the creditors, one would 
not ſign, except he was ſecured 
full 205. which was done by 
a note, held void, and 33 
to be paid back 
If money be embezzled "x 
- nurſe, png gw recs 
yori this, 
If one recover make . by ſuit 
in an inferior court, it may be 
recovered back again bid. 
Though money be recovered by 
a right and legal judgment, yet 
there may be grounds not o 
keep j 181 
| As where a ſeizure was made o 
a warrant of conviction, which 
was afterwards quaſhed ibid. 
If money be paid for inſuring «f 
tickets, it may be recovered 
back _ * thid, 
But where both parties are made 
criminal, in ſach caſe, the me- 
'ney cannot be recovered back 
| again, as on the ſtock Jobvig 
Buri if the money be paid by the 
office keeper, he cannot reco 
ver it back ibid. 


I reſbel to Sales by Aufion 


No auctioneer is liable to a bid. 


der's action for ofit , where 

the bidder has ee 

not to proceed 110 
Where there is an objection w 
the title, auctioneer ougbt 
to Kg depoſit over to 1 


if pcs be. not good, iſe 


can only recover depofit wo 


| 


tereſt, not with damages iti 


, _— 
# 
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S aA, 2 


1 Br Wan 1 
ie. ſum paid for depoſit, is ſum due ſrom A. to B., as a 
8 paw of the price *. ſecurity; on which .C, lends 
the goods come to be paid for] B. a further ſum, and the or- 
Page 183| dier is accepted by 4. On the 
Z IIII refuſal of 4. to comply with 
Money had and received. | the order, C. may maintain this 


ill open, and not gien up b 
; ru ibid 


The like caſe, where a third pair 


of horſes were received, without 


a freſh bargain ibid. 
Where there is a ſpecial contraꝶ, 


the defendant ought to have 
notice hy the declaration, that 


Money had and received will not 
lie, when payment has been 


made on a contract, which ts 


| 


action againſt A. for money had 
and received © age 185 | 


If” after an act of Bankruptcy 
ir ol 


committed, hut before 


ment, a creditor of the bak. 


rupt makes an affidavit of debt 


in England, by virtue of Which 


he attaches arid receives after 
the aſſignment, money due to 
the bankrupt in the Weſt Indies, 
the aſſignee may recofer the 
money back 1 


he is ſued. upon that contraã This action lies againſt a fale- 


ibid 


Tes guineas paid for 2 chaiſe and: 


nels, on condition to be 
you af * plaiouf.'s. wife 
diſapproved, paying 37. 6d. 
per day for the hire—it was 
bot approved, and ſent. back, 


action lay . 
If B. s goods be taken in execu- 


tion fof A's, B. may wave the 
treſpaſs, and bring this action 
(f ol 


d) for the money. 85 


$8 under a, warrant of diſtreſs, if 


conviction be quaſhed ibid. 


his princi, 


holder, by the winner ibid, 


And where a wager is on the 


event of a battle, either party 
may recover the depoſit ibid. 


This aQion lies againſt ſheriff for 


money received 00 a le 
So if ſheriff dies, it lies againſt. 
and hire tendered, held this“ „ 
| Where money is 


received 


ibid. 


| ibid. 
paid, and tlie 
thing eomracted for abt deli- 
vered, it is money received to 


his executer 


party's uſe © 
Pp contract for flock, the 


who has the difference in his 


hand, is receiver to his uſe 185 
If money be paid to an agent by Declaration for money had and 
. miflake, and he has paid it to | | 
„ he is not liable; 


F. but if before he has paid the 


ee, 
For Money paid. © 


money, the perſon correcis the In what caſe this action lies 18 


ake, the agent cannot af Hy ſureties or bail 
Is p; ibid. Wherear will got lie I 


. terwards pay it over 


ibid. 


4. being indebted to B. for bro- Money paid by one, W 


kerage, and B. indebted to C. 


contract by 


tc 2 


I . 
for money lent, B. gives an But where the broker has paid 
by the direction 
Gp: 0 


onder to A. to pay to C. the | the money, 


* 
* 


„ 8 


of him who has made the ille- | 
g 2 contract, wir ne will 
ie 


bid 


Declaration for money pa" 


7 6547 oney len. 


In what caſes this aQion lies 1 
It will, not lie for money. leng the 
ſon, at father's requeſt, bot 
had it been for money paid by 
Tae at requeſt of father, 
ibid. 
ſtate 
ibid. 

rol han . of money lent to 
play with, is not void 192 

If a bill, or note, be given for 
money won, it cannot be re. 
covered; but if money be lent 
at the ſame ume, the mon mod} 

lent may be recovered 

It wilt not lie for money lent to 
an infant e 
In this action, a note may be given 
in evidence e 
S0 a bill of exchange ibid. 
If moneꝝ be lent to the wife 193 
Money. lent. to play with; When 
recoverable _ ibid. 

| The declaration for money J 
| jbid 
1 for money. lent io 


ames. D 


Wer declaration ought to 
A 


3 1 — 


ames 


u n 25 
ſong oY e 


lent 


1 


17s 3 # 
e. 


Attornies alſo privileged Pixe 


bill 


* inſtead of 


Declaration for foreign 50 1 . 


; As0 ir for money lent 95 


E . 


F— 
When joined with others not, 5 5 
Wuen plaintiff he ſues by attach- 


ment ibid. 


When de fendant, he is Taed 17 
No tieilege againſt ile e 
ee ane Ade def 
e court, ſuit to be by bill 
ibid. 
17 of a Different court, - -otherwiſe 
ibid. 
The king may ſue 3 privileged 
perſon, and no ptivilege if, 
The form of a bill againſt an at- 


torney in K. B. 
The like in C. P. WT wif 
The form of e in C. P. 


againſt an attorney ibid. 
Form of bill for an attorney in 
K. B. 80 
Tne like form of declaration, for 
an attorney in C P. ibid. 
For an attorhey againſt one ibid. 
Attorney to give in his bill ſub- 
ſeribed, Ke. 316 
Declaration for an- attorney" s bill 


Cannot. maintain an © a&ion 3s 
fees, _ ws . after = 
deliv toned: + : 
This does. not extend to = 
from el anner to another 


A bill mot actually be daes * 
Ro the client pronto 

1 

1 The 4 does not extend to eon · 
_ veyancing,” nor o executors, 
nor to ſpecial agreemients ibid. 


If all the buſineſs be done at ſel 


ibis. 


| Anti vir! nnted.”” 32 
| . rer mini 775 and ack 
the. courts, in Heſtminfter, 

_ ate all privileged. 4 Me: 


I 


| - Goos, it may be taxed 
If the bill be not referred bi 
. trial, cannot diſpute the f. 
ſonableneſz * e items, bit 
prof 


VF 


gof muſt be given of the 
bulioels denz Fee 
Every ſmall item need not be 
roved VU» 

If an action be brought againſt 
an attorney, and he means to 
make a /e off for fees, he muſt 
deliver bill in time, ſo that it 
may be taxed „ 
Bill cannot be taxed, if the ac- 
count has been ſettled, 
courſe | 


ibid. 
o for 
grey 


„ 6 oe 4: 
Proof required in an aQtio 
© words, ſpoken of an att 


Auction, and Audlioneer, | 
will lie at the ſaic of 


the-zendor, for the price of the 
+ thing fold, which is on the 
(expreſs contract, or of the 
vendee, to recover back the 
money he paid to the auc- 
tioneer an the fale, on ſome 
defect appearing in the thing 
ſold, or fraud in vendor 


, = ; 182 
An auctioneer is liable to 
der's action for the depoſit, 
where bidder has ſufficient rea 
| fon not to proceed ibid. 
If a title be not good, he can 

only recover back the depoſit, 

with intereſt, and not farther 
dmages for loſs of bargain ib. 
- money depoſited, will be 
fiir 183 


0 


as of 
e 
Proof in an action, by an attor- 


ibid. | 


a bid. 


| 


|. ſuch third perſon, and the goods. 
were knowa to ve his property” 


e, 
This was the ſupreme court 1g 


| Bailiff of a liberty, 


Form of declaration agaiaſt the 
bailiff of a:liberty 127 


Bankrupt. 
Aſſignees ſtand in the place 
ahl mina; 
Tnveſted with all rights of pio- 
perty, may bring actions, and 
| declare as alſignees for all de- 
mands, before the a 


of 


But on all _— eee, into 
him, after ey com- 
er 5 may dae 20 their 
own name ibid. 
But aſſignees eannot declare in 
trover or aſſumpſit, as of their 
own goods, &c. but as aſ- 
ſignees e 
But for all demands on contract, 
entered into by ee. | 
_ after an ad committed, they 
may bring actions, in their own 
names, &c. ME ibid. 
Creditors cannot give a general 
power to aſſignees, to proſecute 
ſuits at their -own diſcretion, 
but chere muſt be à meeting to 
conſider of each particular 272 
Form of declaration for aſſignees, 
and againſt 


* 


An auctioneer employed to ell: 
the goods of a third perſon,” by 


auction, may maintain an ac- 


tion for goods fold and deli- 


1 


125 
Declaration at the ſuit of aſſignees, 


for work done, goods ſold 
and delivered, and the money 
counts; with inſimul compu- 


vered, againlt a buyer, though 


7 


» 


the ſale was at the houſe of, 


taſſet 168 
No 


* 2 2 2 


' No fait @s. 10 do be com- 
menced, without conſent of 


\ major part of creditors in va-| 


| Jue, at a meeting, purſuant te 
notice in Gazette Page 273 
The — nees may declare ob a 


e to the bankrupt ibid. 
The pr operty; after afſ, Enment, is 
v n aſſignees from time of | 


rot ad of bankruptcy, by rela- 


Aumpb lies for aſſignee, whe-|' 
ther the money for. which the 
| were ſold, be paid on a 
fa. into the s of the 
plaintiff. or of any bon ibid. 
Dokes paid, bona 
| 1 of · the bankruptcy, 
But! it will be otherwiſe, if — 
| _ knowledge of the bank-| 
ruptcy bid 
Where a bankrupt was in priſon; 
and notice ſent to his broker, 
employ ed to ſell goods, that a 
—— * wou 4 be iſſued, if 
the goods be ſold before the 
commiſſion, and money paid 
over, the broter is liable to ihe 
aſſignees for ſo much mon ovey 
had and received 
If money on bills, or in * of 
- buſineſs, is "Jong fide paid by 
the bankrupt, to a fair creditor, 
though after ſecret ad, he ſball 
not be liable to refund; if he 
had no notice of his ne 
ibi 
| Proofs neceſſary to maintain an 
action by the aſſignees ibid 
After an aft of bankruptcy com- 
mitted, he can only diſpoſe of 
- Property in the regular courſe 
of trade, as by pa ing bills, 
Kc. when regularly rawn 275 


fide, before the 


* 


Under an onder of dividend, an 
action lies againſt the aſſiguees 
for ſame, and proceedings are 
evidence of the debt. ſhe 
aſſignees, in ſuch action, can 
not ſet off Page bj 
Such a ſer off mult be ordered on 
3 to the great ſeal 276 


| Baron and fame. 15 


ibid. Vihen they muſt join, and when 


not, in action $1. > 
When the may be ſued m__ 
her huſband _ 
Whatever the wife earns, N 
covertyre, belongs to the dul 
band 1 
wp 3 to bring an action in 
Bur "Th e there is an 34 
t wher 
eter gre to the wife, the bil 
afſent to make it a 
Join 2 and both may "1 
ibid. 
Where debts are due to her be- 
fore coverture, both muſt =_ | 
: 1 


debts wife ſtood attached at 
time of coverture © did. 
In aſſumpſit, where both join, 
intereſt of wife muſt be 01 
So if cs of action exiſted be. 
fore marriage 232 
Proof required in action for wife's 
work wid. 
The huſband 2nd” wiſe but one 
perſon, the law gives huſband 
power to difpoſe of her - 
perty as to her . 
I 
As to freeholds, he is to receive 
; * a the life of wiſe, 


yt cannot ſell ibid. 


The huſband anſwerable for al! 


All her per ſonal eſtate abſolutely Judges have ſhe wu favourto tradeſ- 


veſts in the huſband Page 232| men, who were in no combi- 
But choſes in action; as debts by N nation wtth' the wife, to charge 
| obligation, if he dies before bim _. Page2ge 
redeemed into poſſeſſion, go to If ſhe takes up goods, and pawns 
the wife 92 233 them, or pawns her . 
But if wife die firſt, he is entitled | and borrows money to redeem 
as adminiſtrator to his wife] them, or eſopes, though no 
* | ibid. notice be had, and is furniſhed 
When they are to join in action, with neceſſarics, buſband not 
relating to freehold, or perſo- | liabe 243 
nua eſtate 5 ibid, Nor during elopement ſhall he 
The huſband liable to all debts, pay for a carriage ibid. 
the wife conttacted before the Nor if fhe lives apart and has a 
marriage | 235 | ſeparate maintenance ibid. 
But if ſhe dies, before recovery If huſband is an alien, enemy, 
the baron ſhall not be charged | or rr e the wife ma 
OD F ibid. | be ſued for her contract: ibid. 
And ſhe muſt be joined in all So if ſhe be a feme ſole trader ib. 
| ſuits, where debt contradted Declaration againſt huſband and 
by her whilſt ſole ibid. | wife, for money lent wife in 
Where they join, the intereſt of | his abſence _ ö 
© wife muſt be ſtated - 239 Money lent to wife, at requeſt of 
2 © haſband, is a good count 244 


Wife cannot contract for nec | 
faries without conſent of huſ- If goods be delivered to wife, at 
dand, and the jury are to find] the requeſt of hufband, he is 


whether the huſband conſemed | bound _ ibid. 

234 {If a huſband turns a wife out of 
But if it appears that ſhe coha- | doors unjuſtly, and ſhe buys 
| bited with huſband, and bought] neceſſaries, he myſt pay ibid. 
neceſſaries for herſelf and bill He is bound by all her contracts, 

| dren, huſband ſhall be charge · | for neceſſary goods, during co- 
able : bs 2 ibid, | * habitation _. ibid. 
If huſband runs away, or forces | And they are goods ſold and de- 
ber by cruelty, or il}-ufage to] livered to him, though deli- 
| go; jury are to determine the | vered to her 7 - gs 
viſe s necellty 222 Declaration againſt huſband for 
But where he prohibits perſons | board of wife „ © O4ABEB 
to ſell, where ſbe departs with- j A, huſband who turos away his 
out * he ſhall not be | wiſe without cauſe, and refuſes 
charged - ibid. to provide for her, cannot make 
Upon her departure, all evidence| a particular prohibirion 247 

of any obligation of the huſ- If wife elope. ſufficient for hul- 
hand to maititain her, ceaſes | band to give general notice 

: e ibid. not to truſt her 248 
1 | Though 


2 * N 
Though they cohabit, yet he "my 


prohibit hoy par-icular trade 
man to truſt her, or his ſervant 


| Page 248 
Meat foand for wife, is a deliver 
to the huſband Wi ibid, 


Bur if huſband and wife live ſe- 
parate, and action brought for 
her maintenance, it ſhould not 

be laid as neceſſaries furniſhed 
| fo him, but the ſpecial matter 
ſhould be ſtated __ubid,. 

If a man ſuffers a woman to go 


2 X. 
; v4 * 
* 


Bona notabilia. Vide Adnini. 
* " Books, when evidence 264, 
Perſons carrying for hire, are 
carriers; if they refuſe, an ac · 
5 tion ies N 1 290 
They are bound to deliver goods 
do the perſon to whom directed 
«das  * „ 1 ibid, 


_ the world for his wife, though IT money or goods be delivered, 


be be no! married, 25 he ſhall 
be charged for neceſſaries ibid. 
Held if a woman elopes, though 
not with an adulteret, the 
tradeſman truſts her at his 


| peril ibid. 
* buſband and wife part, and he 


makes a ſettlement on her, ſhe} 


may be ſued as a feme ſole, and 
he not liable. 2 


he is bound to carry them to 
the perſon appointed ibid. 
If goods be given to a waggoner 
on the road, and ready to be 
received on Waggponer's arrival, 
. defendant is nat liable to pay 
for more than the bare carciage 
-» Choſe in ation. / 


After a ſolema declaration by a 
woman, that ſhe was married 
to a man, and that goods in | 
his poſſe ſſion were his goods in | 
her right, ſhe ſhall never be 
allowed to ſay againſt creditors 
that ſhe was not married, and 
goods hers _ ibid. 


empt the huſhand from being 
liable to be ſued by his wiſe's 
creditors, by whom ſhe was 
ſupplied with neceſſaries 250 
ow far a jury, under Lord Ken- 
on's diredtion, determined huſ- 
band to pay haberdaſhe 
and the whole law on the ſub- 


FFT 50 
A part of Mr. Erfhine's argu- 


A voluntary penſion ſhall aut ex- 


r's bill; | _ Commiſion del eredere, ' 


Choſe in action, what © 5 
What cannot be granted or al- 
figned . 
What title an aſhgnee has over. 
choſe in action dil. 
Such an aſſignee, rather an attor- 
ney than an aſſignee ibid. 
The king may affign à choſe' in 
os 5 
Equity will protect an aſſignee, if 
a choſe in action ibid. 
Bill of exchange, when aſſigned 
or indorſed, is a choſe in action 


n, ee 
LONG - Contra@s, 


— 


1 „ B 


| Contracts, 3 | 
Of contracts expreſe Page 160 


— tmp 1611 
Of contracts executed, or execu- 

tory ibid. 
of contracts to 8 performed 
uithin the year 163 


Of conſideration to the contract 


| 1-13, B0T 
| Expreſs contraQts, what they in- 
clude 4 
promiſe to do an explicit act, an 
expreſs contract 163 
Expreſs. contract takes away the 
implied contract by Jaw 160 
Contracts executed 164 


i r | 
Corporation 7 
ele 


As to its name 737 
1 nh aggregate may ſue by 
2 - 


Bui ſued, mult be by 3 
ibid. 


A corporation aggregate cannot 


be outlawed ibid. 
Muſt ſue by their name ibid 
Sole POO, how to be named 
5. Ii. 
If miſoamed, may be pleaded in 
abatement 
Form of declaration in X. B. Loa 
donn | bid. 
The like in C. 7). idid. 
The like for Stationers COR 


The like for Corporation of Cam- 
2 2 W 
Ie ſike againſt the Corporation of 

bond : 55 wh 


_ Cranage. 


"The mode of deciſion 


| The 


h due for the alkane of "the 


286 1 


i 


X. 

Covenant... | 

A covenant to do an act, or to 
omit one, is a ſpecies of expreſs 

contract Hage 162 


The form of the declaration 72 
The like on a charter party 73 


bid: 
8 oa, 4 
Hundred and leet 8 3 
Wi iutenagemote ibid. 
Appeal to the king and council 6 
King ſat in perſon in his court 8 
In his abſence, Chief Fuſliciar 
ibid, 


pats 


| Courts. 
Hundred court 


County court 


The four Ne e courts ſhared 


out 


g | Pleadings were in Norman French 


ibid. 

In Saxons time, no appeal received 

in the king's court ibid, 

The conqueror | empowered his 

court to receive appeals from 

- courts. of barony and ”"_ 
courts 

Henry 2. divided the lint 

into circuits. ibid. 

Juſtice was ſold ibid. 


id.] Great baron, formerly a Lind 7 


ſovereign 


| Eccleſiaſtical cauſes ro be 4 


only in the ſpiritual court 12 
Sirnames introduced by Normans 
ibid. 


0 * Þ 


84 The great ee contained no 


new eſtabliſhment of new courts 
ibid. 
Supreme court, the auls regis 13 
Exchequer, called curia regis ib. 
erſons who ſat ibid, 

All 4. 24h civil and criminal, held 
wet e 

EG "The 


P 


þ. 8 1 X. 


The courſe of avplicuion to curia 
' regis Page 14 
No action, in time of Saxons, 


- commenced. in curia regis, but 


as juſtice was adminiſtered with 


partiality, this court became an 
aſylum to the weak 15 


Exchequer, a ſubaltern court ib. 


Revenue matters tried there ibid. 
Juſtices, itinera appointed 16 


They held plea civil or ee 
| ibi 
Common Bench Court | 17 


After this, ſtyle of K. B. altered 10 
The court of chancery 19 
The ſeparation of eccleſiaſtical 


from civil cauſes ibid, 
Courts of record, and not of re- 
8 211 

| Curia-regis. 


be original methad of e 
a redreſs. - 


vj eee 
Always 55 out original writs 19 


Damages . 


As to 1 the damages in oe: 


clarations in afſumpſit | 


They are in their nature wth, | 


' minate, and will be propor- 


tioned to the actual debt 172 


Day. L 
As 2 laying the bf in declara- 
Debt. 


* declaration in debt is founded 
on ͤa ſpecialty, judgment, * 

contract 
* ſhew ſum certain demanded 
ibid. 


So if _contrat depends on divers 

particulars - + Page 70 
If declaration be on two bonds, 

what is due on both ſhall be ge 
manded ibid. 
Where the debe is for forei gn 
coin, ſafeſt way to declare - 


foreign coin ibid. 


Declaration generally in the e 
and dainet . 


As to laying _ damages i in debt 


Court will not now 88 
ings on payment of the 2 1 


As to profert in both courts N 
The reaſon of profert ibid, 
If a perſon claims by deed, mult 

make profert ibid, 
If debt be brought on the judg. 


ment, the jury may exceed he 


debt recovered, in giving d2- 


mages - thid, 
Where both parties are of the 


ſame ne, how to declare in 
debt | _ tbid. 


| N the nature of, and the 


perſons who can ſupport it. 


In every count, there muſt be at 
leaſt three conſtituent parts, the 
 afor, the reus, and judex 3 

The ſkill of pleading the tru 
guide to the knowledge of the 
common law © | ibid. 

It flows from the juſteſt rules of 
logie, andthe cloſeſt method of 
reaſoning 40 

The names of pleadings ibid. 

The declaration, what it is 41 

It ought to be plain and certain 42 

The certainties required ibid. 

Not to contain ſcandal, & c. ibid, 

When two writs neceſſary ibid. 

if declaration — nded on a deed, 


Need 


F 2. td ate Py I 8 - lee © 


 allignee 
The king may aſſign ', 54 


F 


need not ſet forth more than 
is neceſſary to intitle him to 
recover Page 45 
If be ſtates what is impertinent, 
colts . 
The declaration muſt ſhe w a title | 
in the plaintiff | | ; 55 
The declaration is the foundation 
of the ſuit; of what it ought 


to conſiſt 461 


Who cannot maintain a declaration 


goods fold, money lent, &c. 
cannot be joined wi a count 
grounded upon a tort Page 54 
Lord C. B.  Gilbert's opinion 
VPP 
Several treſpaſſes may be joined 
. ibid. 


, 3 2 1 s 
As to laying the day in the declu- 


ration 


Tranſitory 


| If things be done out of the 


realm „ ibid. 


id. | Penal flatutes 


Popiſb recuſancy con vic ibid. 
2 2 of premunire 47 
— — high treaſon ib. 
Of men profeſſed in religion ibid. 
eee Pry, 49 
Who are ideots 50 


Who is not an ideof ibid. | 


a: ___ hid. 
Infants - VVV 
eme covert, when to be joined 

with her huſband ibid. 
Executors 


ID „ 
- Tenants in common ibid. 


Joint tenants. ibid. 
Jeinder in ation * ibid. 
Choſe in adioen 
ſigned, as a cbo/e in action ibid 
What title an aſſignee has ibid 
He is rather an attorney, than an 
OE ibid. 


Equity will protect an aſſignment 


of a choſe in ation ibid. | 


Joinder in action ibid. 
Count in tort and trower, may be 


well joined; — bur aſſumpſii for 


5 
As to laying the damage in oe 


declaration 


id. | Io action by original, what is to 5 


be comprehended in the de- 
urns. - - . --- 6x 
If the original writ be general, as 
in actions of account, annuity, 
Se., or quare clauſum fregit, 
the ſpecial matter is ſer forth 
in the declaration ibid. 
In actions by original, the de- 
claration in caſe, &. is not 
now to repeat the original 
writ | | | 


Declaration by bill, a mere copy 


of it, and ſhould correſpond with 


the proceſs in names and d- | 


ſeriptions of the pariies ibid, 


333 53 Where proceſs is iſſued by a 
What cannot be granted or. al- 


wrong name, and defendant 
appears by. his right name, 
plaintiff may declare in right 
name 55 ibid. 


But if he does not appear, plain- 


tiff cannot rectify the miſtake, 
by appearing for him in his 
right name ibid. 
If defendant pleads in abate» 
ment, may amend on pay» 
ment of coſts J had. 

f On 


E 2 wh | 


On general proceſs, plaintiff may 


declare qui tam, or as executor, | 


&e., but the rule will not bold 
e > cen derſo Page 62 
The declaration in K. B. and 
C. P. are alike, where ſuit is 
by original 8 
But differ, if by bill 
Pledges are found on an original 
writ. ibid. 
In K. B. plaintiff muſt declare 
in cuſtody of the marſhal, if 
ſuit be þy bill , ibid. 
Except when defendant i is privi- 


lieged, or in actual cuſtody of 


ſheriff, cc. ibid. 
If fait be by original, declaration 
do reeite original ſhortly, ia 
account, annuity, covenant, * 
dletinue, and replevin 64 
In theſe caſes, declaration ſtates 

the defendant to be ſummoned 
to anſwer ibid. 


But where it ſtated attached, it J 


was held good on. demutrer ib. 
The forms of - declarations. 


| In caſe by bill, and ori 101 
K. B. and C. 'P, 15 67 

Why pledges uſd ibid. 

In treſpaſs, aſſault, battery, im- 
priſonment | 68 

Is a declaration by bill agaiaſt a a 
priſoner, to alledge in whole 
cuſtody he is 

If in debt. ibid. 

The form of declaration a ainſt 
à priſoner in cuſtody 0 the 


diet | 


The court will not noy ay ihe 
proceedings in debt on bu 
on paying the penalty Page 
If a per op glajogby derd or 
he muſt ma 
Form of declaration for breach 
of covenant in an indeature 
ibid. 
The like on a charter panty | 1; 
The like form in accquot ibid, 
The like againſt defendant, a 
ſurviving bailiff of plaintiff ib. 
The like in detinue for a bond 74 
The like for a box, captann 
Charters "Ibid 
| The like in debt generally ibid. 
As 8 in England, their 
ivilege ag a 
Of Scotland ; wig 
Members of parliament 3 
Clerks of the ſeveral courts ibid, 
Sorjeants.  thid, 
Attornies . 
eee eee ibid. 
rivilege agaialt privi . 7 
1 be An. 4 23 Y 
| When an attorney may be 12 
a By: attachment bie 


3 at the ſuit of the 


ibid. 
The = 00 of a hill againſt a 5 
hg, Th 


The like againſt a member of 
parliament, K. B. ibid. 


The form. of ditto againſt a 25 


The The paint a member 1 
parliament, C. P. 


ſheriff, x. B, ibid. | The form of a bill againſt 30 
If by original | ibid. | attorney, in K. B. 3 79 
Of the declaration in debt o i The like in C. P). ibid. 


The form of declaration i in K, B. 
and "AE o 71 
As to leyiog the damages in theſe 

actions 18 


ibid. 


19 


The form of a declaration againlt 

an attorney, in C. P. ibid. 

The form of a bill for an ind 
n K. Pls 


e profert ibid. 


| The 
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| IM *D 
The form of a declaration for 220 


The form of a bill for an attor- 


bey againſt an attorney, in both 


Corporation ſole, how ſued ibid, 
If corporation miſnamed, may 
plead in abatement ibid. 
Deelarmion by bill, for the cor- 
poration of London, in &. B. ib. 

The like in C. P). ibid. 
The like for the Saunen of Sta- 
noners 84 
* of declaration nl the 
or, &c. of Oxford 85 

of: "ame et the _ 

3 

mee form of a declaration againſt 
'the hundred, on the ſlatute of 


hue and ery e 


Of actions 9 i . 86 
The form of declaration on a gui 
tam action ibid. 


The like by inforniey where poor 
entitled 


The like in replevin, with e 


87 

D—Bxocutors. (FT Lao 
All maſt join in aon 886 
Bat when ſued, only ſuch as do 
adminiſter ibid. 


To name themſelves executot, 


attorney, in C. PF. Page 80 


id. 
courts 
The form of declaration of ” ; 
infant - | 
— againſt: _—_ Wh 
Of torporations - | ibid. 
Corporations 7 idid. 
—— — 
—.— Me 
5 „ how may 
e N ibid. 
Cannot be nah 114%,” hits 
Muſt ſue by their names of in- 
corporation | ibid. 


r ix, . 
if demand is in . of the 


teſtator Page 88 
And make e 1 > aal 
So if they 5 ſued for demand of 


23 nen, muſt be named exccu- 


3 ibid. 
If executor of executor. ſue; he 
ſhould ſet out, that the firit 
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If 3 executrix or adminiſtra- 
trix takes huſband, and the 
commit a devaſtavit, and wit 
dies before judgment againſt 
- them, hoſband ſhall: not be 
charged ibid. 


Declaration foran executor againſt | 
an executrix, who intermar- : 


4 4 # 


ibid. 


ibid. 


dan executor . 


Per- after e ſor money 
paid Page 369 
if executrix or adminiſtratrix in- 
termarry after . probate, or ad- 
miniſtration granted, the ſuit 
muſt be apaioſt ee and 
wife 
If a man marries adminiſfrarix 
to a former huſband; who in 
her widowhood waſted the aſ- 
ſets, the huſband liable to 2 
devaſtavit e 
Declaration againſt an execator 
for work done ibid. 
An action lies againſt executor 
or adminiſtrator on every con- 
tract, &c made by teſtator ib. 
But debt does not lie where tel - 
tator might bave waged his 
law - as | 7 
In an action a ainſt an executor, 
he muſt be ſo named ibid. 
_ plaintiff need not W 
ets 
If executor ſuffers adgment 
default, he ons _ 1 
When aſfſumpſit was held ig be 
againſt an executor ' ibid, 
Concluſion againſt an Ws 
Executor of executors are to an- 
ſwer | ibid, 
And liable to 8 good the 
quantum of his 'executor's de- 
vaſtavit, if he has aſſets ibid. 
Declaration againſt a ſurviving 
"executor in . P. for money 
' lent, K . 374 
Surviving executor to be fole ex- 
ecutor | 171 
If two appointed executors, and 
one. dies, and makes an execy- 


tor, ſurviving EXecutor is not 
to de joined by the executor' 
executor did 


Ove 


0; 708040 BP...” GE PBS. 


— 


 Liable to account to the rightfu] 


Executory contra# 161. 168. 


Declaration for commiſſion, as a 


r d e We Wo 5 &.. 


' Of a bare authbrity ibid. 


One executor not to be liable for 
the dewaſtavit of his compa- 
CVE 

Concluſion againſt huſband and 
wife executrix, where ſhe mar- 


ried after probate ats. of an, 


executor 1 376 


Executor de ſon tort. 


Who is an executor d: ſon tort 94 
How to declare againſt him ibid. 
He cannot bring an action ibid. 


execator did. 
His executors liable to account ib. 


„ Tara cnn. 
What are expreſs contracts 160 
Takes away the contract my 


. _  .. Fa&ors. 


; ' 3 35 

M hat fafors are 336 

Commiſſion clear of all expences, 
except poſtage — ibid. 


To purſue inſfructions of their 
principals \ 897 
an unlimited commiſſion ibid. 
If he ſells 'on the uſual credit,' 
though perſon becomes inſol- 
yent, he is diſcharged ibid. 
But otherwiſe, if his credit was 
To be punctual in advices, &c. 
or Lale W „ 


To ſell for ready money gene- 
n 


+ „ D fn 


wWitneſs to prove the contract 
as between principal and buyer 
93 „ OE © nes 
He has power to fell and bind 
F 8 

If he ſel] at his own riſque ibid. 
When he has a lien on the 22 
88 3 


a hs may fafely advance money to 


fave principal from failing ib. 
Though the purchaſer has a right 
to pay factor, yet if there be a 
diſpute between him and princi- 
pal, the buyer cannot prejudice 
the principal's credit 359 
When a factor has a right to re- 
ceive the money,” ibid, 
The factor has alien on the price 


of the goods in the hands of 


the buyer ibid. 
Cannot maintain action <vithout 


I her huſband . 
I Voleſs huſband be abjured * 


realm, then may ſue and be 
ſued as feme ſole - ibid, 
If ſhe live apart from huſband, 
and have ſeparate maintenance, 
may be ſued as a feme ſole ib. 


: $ Vide Baron and Femme, © 
Fines to the king on originals 133 
9 Foreign Money. | 


Declaration for foreign money 
. 197 


Frauds and peur... 


5 | 
A factor who ſells, is a good: 


The ſtatute of frauds and perju- 
; ries | W nn 


Execytoer 


Declaration what ta ſtare 70. 193 8 


— 
* 
— - d — 
- N 9 
* 4 A * 


FO 
Enommas. 4 or admini 


tor, unleſs reduced ea 

age 163 

The mw, for ach of an- 
other | 

Rule is, if defendant comes 

only in 40 of the other who 

obtains the goods, and there 


a remedy againſt both, that [ 


is a collateral undertaking, and 


void without a note in writi 
8 ibi 


But where the e bs | 


given to the defendant, ſo that 
. the other is but as his /erwant, 
and no remedy againſt him, 


That is an original ene 


A broker about to fell goods 
pl an inſolvent, promiſes the 
| landlord to pay him his rent, 
if he will not diftrain, held 
good without: writing 164 
Need not ſtate in declaration | 
that n | proniife: be in writ- 
ing ibid. 
If. lauo come bo and ens pro- 


pay. I will, this is void 1 
But if he ſay, J. er him have 
goods, a 7 will be your: Hay 
maſter, this will bind without 
writing 9 ibid. 
A u pronuſe by a third perſon to 


br. will withdraw his record, 
is not within ſtatute ibid. 
Difference between an original 
and collateral promiſe 166 


Vickars indebted to plaintiff, and | 


be bad commenced an action, 


the defendant* promiſed. if he 


ay the action, he would 
oa on .demurrer, to be 


would ft 


{ors 


* 7 
9 N 


qr _ 
anſwerable for a debt of teſla- 


f ibid. | 


miſe the ſeller,” if he does — | 


damages, in caſe the-plain- | 


7 


within ftature, and TOY 

for defendant Page 166 
Os the third perſon is the 
ae: debtor © i ibid. 
[Many of the doubts on ſtatute 
have ariſen by making uſe of 
the word collateral, not à word 
uſed in the act bid. 
The proper conſideration is, whe- 
ther it be a promiſe to anſwer 
the debt of another. 167 
If you do not know him, you know 
me, ted I will fee you paid, held 

ibid. 


my mother in 


e 


law with brea 
you paid | 
Mutual promiſes 10 marry — 
within the ſtatute ibid. 
Statute only relates to eqntradt, 
as to pay money, in conliders- 
tion of marriage, &c. ibid. 
A contract for the ſale of timber, 
growing on land, not within 
ſtatute | idid. 
Sale by auction of a copyhold ib. 
If the agreement is to be per- 
formed upon a contingent, and 
does not appear to be per- 
formed after abe year, 4 pore 
in writing not necefſary. ibid. 
{Bur when it appears. to be per- 
formed after the year, then a 
vote neceiTar 4 
Agreement to. leaye , money by 
will, need not be in wrivo © 
80 to pay 100%, on defend 
| marriage th 155 
So on return of ſhip ibid. 
No contract for ſale of goods, for 
101. ſhall be allowed good, 
unleſs the buyer | ſhall accept 
rt, or ſhall pay ſomethiog 
in earneſt, ſhall bind ibid. 
A chariot beſpoke, When made, 
defendant 


© 


Li 


M | 


defendant refuſed to take it, | 

not within the ſtatute Page 168 
do wheat unthraſhed : 
Where'a ſale is not immediate, Al 

is not within the ſtatute ibid. 
Auctions not within the ſtatute ib. 


Verbal agreement to buy 3000 
ſacks of flour, to be delivered 

on board ſhips, void 70 

; Freight. ; | 
Freight, what 279 


No ſhip ought to be freighted 


without a charter party ibid. 
If 5 * action to on charter 
ibid. | 


Wichou a charter party, 85 
ies 
12 reſpeaing fr 
If ſhip be hired, m . N 
take other goods as freight || 
without account ibid. 
Though merchant do not todd 
the full quantity of 
agreed on, yet he fh; 
the whole; if he load more, 


rei 


be ſhall pay 'for the exceſs ibid, | 


If time be appointed by charter | 


party, and ſhip not ready to 
! in, or' merchant to put 
on board, parties are at liberty, 
with remedy by action, for the 
detriment 280 
If pot be put on board, and miſ- 
ortune 
ſending the whole in time, the 
mater may contra with an- 
other, and have Freight as da- 
mage for the time th 
on board longer thao | imited 


ibid. 

If veſſel nor. ready, 
may ſhip remainder on board 
another, and recover damages 
| ibid, 


W 


33 


| 


” Az 


24 | 


F — 


prevent the merchant | 


Were 


the merchant | 


„ 


No freight due till the wwbole 
No ef performed _ Page 280 
ht for goods ſhipwreck- 
| plundered, &c, ibid. 
Frags? to be paid for goods ſaved 
from Shipwreck 5 ibid. 
If four parts in five of the owners 
| make up their accounts wich 
the freighters, and receive, 
the fifth may ſue fingly by bim- 
ſelf, without joining the reſt ib. 
A er mortgage of ſhip, the mort- 
gagee cannot maintain afump- 
it for freight, for till he rakes 


poſſeſfion, martgagor is 1 27 


9 


The captain has a right' to > 
tain goods ſhip hipped, till paid. 
e parts 55 | 


his freight, if 

the poſſeſſion, he mult reſort 

to his contrat 281 
If goods be conſigned, conſignee 

Hable to freight, not the per- 


ſon to whom he ſells them. ib. 


| 


k 


Gaming. | 

If a ſum of _—_— be lent to play 
with on parol, plaintiff may 
| - recover. 192 
But if a bill or note, be given 

for money won at. play, it is 
void 
if money be lent at ſame time, it 
may be recovered ibid, 


Heirs and deviſes. © 


Of ions againſt the heir 124 
Now 10 declare againſt the heir, 
on bond of the anceſtor ibid. 


He is not liable further than the 
' value of the lands deſcended 


ibid. 
Executor to reimburſe him, as 
xcrſonal aſſets, if not 
ibid. 

As 


far as 


.otherwi ordered 


1. „ Þ 


As to deiiite” LF Page 125 
heir ibid. 
If heir and deyiſee be ſued 
Loli how to be ſtated ibid. 


Hiring and borrowing. 
What is hiring and borrowing | 


| 309 
Declartion for pre al goods 310 


> ed 5 
If a a perf hire, or 1 a 
a qualified 

Wee to the hirer or bor- 

rower 11 
To uſe it "with moderation 

The property determines, at the 

— of the time agreed 

_ ibid. 

And the owner becomes entitled 

to the hire 8 ibid. 


If the owner lend a horſe, and 


for want of ſafe keeping he 
die, an action lies ibid. 
So of ſheep ibid. 
If he uſes the horſe according to 
the loan, the contract * 
him out from all accidents 
But if by negligence = thing | 
happens to him, he is liable to 
repair the owner in damages 
ibid. 
If a man lend a horſe, and he 
dies of diſeaſe, the borrower is 
excuſed ibid. 
| Declaration for the hire of horſes 
| 308 


Hue and Cry. 


5 
Original to be teſted forty days | 
after the robbery ibid, 


property is | 


Malt fue the hundred. by orig : 


2 x. 


— 


1 The form of a 8 gt 
Form of a declaration againſt an 


the hundred Page 85 
Inhabitants muſt be . gene- 


rall 25 ibid. 
The declaration need not recite 


original at large ibid. 


Nor more of the AHatute, than is 


pertinent ibid. 
As to ſervice of original f 56 


— be by l 8 
The form of declaration againſt 


the hundred, on the ſtatute of 
hue and cry ibid. 


How hundred to be named ibid. 


Copy of original to be ſerved on 
the high conſtable 86 


How venire to be awarded ibid. 


| Huſband and Wife. Vide Bor 


. and Feme 51. * gs 


| Idiots. 3 | 
Azto ſuits by and ngaialt idiots49 | 
What an idiot is W 
What not „ w- 
e,, 
The rl. ſtatute | 28 
Illegal W 
Money paid by one on an illegal 
contra made by two, cannot 5 
be recovered 1 


But where a broker has paid mo- 

ney, by the direction of him 
who made the illegal contract, 
it may be recovered id, 


Impropriator of tithes 442. 


' Indebilatus afſumpſit, 
22 not lie where the debt is due 


If ſeveral be robbed ibid. 


| ſpecialt 173 
by ſpe * * 


"> B56 e 
F y Infant. P 
How to fue 
Form of a declaration by an in- 


o ML 
The like in C. F. ibid. 
Ia action againſt an infant how 

to declare 3 
Infimul computaſſet will not lie 
againſt an infant 179 

Cannot bind for neceſſaries 219 
Nor liable to ſchoolmaſter 2.8 


” 


Unleſs he put himſelf there. ibid, | 


©. Infimul computaſſet._ + 


Jt will not lie on an account 


. ſtated 1 55 44 196 | 

Intereſt ibid. 

When muſt declare on the in/imul 
computaſſet 14,7. 514286 


If two parties account, though 
-there be articles of partnerſhip, 
and a promiſe to pay the ba- 
lance, this action lies, and not 
covenant 

The count need not ſtate how, 

and for what became in arrear, 

but generally ibid. 

It will not lie againſt an infant ib. 

Plaintiff may recover of his 
demand (tated on this count ib. 

lea on account ſtated, bad ibid. 

Inſimul computaſſet and payment, 
amount to the general iſſue 198, 

It is ſufficient ground to maintain 

inſimul computaſſet, without ſpe- 


cifying the particular matters 


— 


And cauſes in declaration 202 


Inſurance, Premiums of. 
Declaration for premiums 331 
Notes e 
Aſſumpfit lies for 200. pro præmio, 

on a policy of inſurance, gene- 


1 


\ 


—— 
1 allowed after 1 account 

; ated T | I« 

Fg wg y lent a, 4 <4 5 
But for goods ſold, no intereſt ib. 

If treſpaſs be committed by ſeve- 

y ral 155 52 


Ia actions on contract, may Join 
| » ſame writ, different cauſes _ 
of action in affumpſit, or in co- 
venant, debt, fc, | 54 
The true tft, to try whether two 
counts can be joined in the 
ſame declaration 54 and 53 
Lord C. B. Gilbert's opinion ibid- 
Several treſpaſſes may be joined 
Of lands or goods, muſt jointly 
ſue, and be jointly ſued 52 


| 4 Judges. |; a 
To be ſued by bil 76 
Judgment. Vide Prom. Notes 426. 


The hn is to recover by the 
validity of his own title, there · 
fore he muſt intitle himſelf to 
the ie 41 
If it appears, on his own ſhewing, 


' 


| that he has no cauſe of action, 


he ſhall not have judgment 43 
Although the bar, or. rejoinder of 
defendant be inſufficient ibid, 


Although the bar be inſufficient 
of defendant, in ſubſtance, and 
the plaintiff ſhews no matters 
explanatory, the, declaration 
being good, he ſhal! haye judg- 
ment for the inſufficiency. 


| 


of 
44 


the bar. 


— 


If plaintiff makes title in his re 
plication, but 3 plead 
46 he ouglit, ſpecially in 
of wh, the eee 
this, makes it good Page 44 

lo action on penal ſtatutes, &c. 

the plaimtiff cannot have judg- 

ment, if venue de laid in a 
count 


Sc. | ibid. 
80 alſo in local ochun: 58 
It will arreſt his judgment, if che 

damages given by the jury ex 
ceed theſe laid in tbe e 

2 —* unleſs be remits the fri 
In affunpfit, it is actefſiry 7 
late in the coum, the money 

dent or laid out, at requeſt © 

defendant," and that in conſi 
deration thereof, he ee 
1% 4 or may arreft te jos 
No pr proof at à trial can make 
d avs a declaration which con- 
tt of action 408 


13 


eee apart.” * 
Many ante weck in H. 2. by 
ks"; he ; 85 
1 Juli itinerant” Arg, 0 
Of Juſtices i Kinerant | : 16 
b. "Vide Fabtors 338. ad) 
- + Whasfinger. i. „ 
Linittion CE * 1 15. 266: 

> Cas 


ks 10 ſyits' by and e a 


, wrong 7 59 
Soagainſt mayors, headboroughs, | 


. by witneſſes, who ſau the 


S, ier of Moy: Fair Chops! re. 
| Bp <> parſon being * 


 Junatic 30 


, M M 


ö ; Mal. feaſance. * 
What | Page 157 


Mariners Vide gane, 263 


e evidence of. 
In a&ion for er cn. e 


2 i 
In uber caſes, cohabitation, 4 . 
putation, c. are equally ſuf- 
ficient _ ibid. 
Proof of marriage. may be either 
by a copy of the regiſter, or 
teſtimon ony of one preſent; ibid. 
Not neceſſary to prove marriage, 
according to rites of church of 
England, ſufficient if party is of 
any religious ſect to prove mar- 
riage, according to the rites and 
ceremonies of that as 
Fecus, Quakers, fc. ibid. 
What is to be taken from the 
regiſter book Ne ibid. 


marriage, is prima facie ſuffi- 
"cient, and the other party is 
2 ſhew wherein it is _ 


What is proof of an ada = 
age mes that. 
. refuſed to * in action 
crim. cin. the Fleet- regiſter 
- as a confirmation of the teſti · 
mony of a witneſs, who was 
preſent at marriage in the 
Fleet ibid. 


and clerk dead ibid. 
10 an action for goods furniſhed, 


wife, evidence of cobabitatian, 


5 


oc. ſufficient ibid. 


| Where | 


au marriage muſt be proved — 


1 


Where held inſufficient in crim. 
can. | Page 237 
The marriage act 238 
Two witneſſes to be e be - 
ſides miniſter, and ſhall be 
entered in the regiſter, and at- 
deſted by 6e ibid. 
Lord M. 's opinion on wor 
oY 

If 2 man cababies: with a woman, 
allows her to aſſume his name, 

and paſſes her to the world for 
dis wife, though not married, 
yet liable to her contract for 
neceſſaries 239 
Ne ungue accouple in loyal matrix 
monie, a bad in caſe, for 

debt of wife 8 bids 


5  Marſbal. 
Mew of the bill ande "m_ mar- 
| aa. 


e of Parloment. 


Caanot be arreſted i 
Form of a bill againſt a | member, 
K. B. 77 
T be like form of a 3 
1401 


e ee 
The like form of a bil been a 
member in C. PP. 70 

= 3 bet. c 
What is a mis fealance 157 


Money bad and received,” Vide 
| Afumpht 73s, 


| Moorage. 


Declaration for mooring a ſhip,| 
to plaintiff's chain 
et, what 


286 
288 


76 


NV 2 E 2 


Names and degrees of fer ſons. 

As to names of men, and tiles, 
(as dukes, &c.) how deſcribed, 
when they ſue, or be ſued 

Page 63 

Eſpuires, or ale not * 
of dignity, _ 5 a 
nitury of "another ing 
named i in writs 


1 


2 


* 
3 
"7 


28 expreſs or e 

2 law, © | 

The. e law mixed. vith the 
Saxon _ 


$174 4% Vie 
Nu b 
Wbat = hi 
Valuntary bonds: good 262 
When notes good, as ' againſt 
1 . "FE 5 
o nudum padum as to pro 
notes againſt . 6 16s 
Every note catries. interne evi - 
dence of a good conlideration 


itad. 
| Or dual. 4 
Trial by, whea aboliſhed | 4 


As to the original i in * «Siren 
actions. 


Who, may, be ſued by original, & | 
|  Outlawed penſns. 
Why «hey are diſabled to 4 46 


| 


| 


| 


| 


o and een 


Does not appear when els com- | 
"mifhons came in ufe "EN 
"Tn 


* 8D OE. 


Parents and Children, 


ken band 10 mains an. | 


Page 293 
But 7 not bound, unleſ⸗ they: are 


and unable to work, ei- 
7 through: infancy, diſeaſe, 


or ac ident ibid. 
lies agaioft the father, 
© for board, &c. if he puts out 
child to nurſe 294 
So in cafe * be provided, 
whilſt at nurſe ibid 

Gn Partners. | 
tners 325 
Who ae pane provide againſt 
Oe: _. ibid. 


| "This law of rout is, that the 

©: Fruits of each perſon's labour, 

ſhall deſcend to the 3 
| ibi 


But farvivor- wuſt bring actions wp 


3826 
2 partners ſue, 4 = 


3 the Aion only,. be 


be nonſuit ibid. 
But in caſe of a tort, this is | 


. otherwiſe, it muſi be pleaded | 


in abatement ibid. 
* may ſue on partner ibid. 
money be owing to two, and 


after the death of one, it is 
paid to a third perſon. ſurviy | 
9 oy = bring action 
n his own rigie, for money 
© had Hs elected, and not 'as | 
1 . — an ibid. | 
partner ntain action 

| for money 1 and received 
againſt the other, to the 470 
rate uſe of the former ibid. 
If two attornies be partners, and 
one received money to be laid 


out, the other is ee 


| though he only gave his ſepa- 
rare rece "pt Page 326 
| When not ſuſſicient to conſtitute 
a general partnerſhip ibid. 
If parties are not partners, yet if 
one ſo repreſent himſelf, and 
get credit for goods for the 
other, both liable 327 


When a paitner not ſued, il 
ibid. 


competent witneſs - 
A debt due to two partners, may 
be ſet - off by ſurvivor ibid. 


Declaration for a ſurviving part- 


ner, for goods ſold, — 8 324 
The like rer one, for Work 
done 5 
An executor of a deveaſed part · 
ner and ſurvivor, cannot ſue, 
nor can they be fued 329 
To make one à partner, there 
muſt be an agreement to „ar- 
in all riſques of profit or loſs ib. 
ln contracts to make a man liable 
as partner, there muſt be ei- 
ther a contract between him 
and the oſtenſible perſon, to 
"ſhare - 9 in Nee > 
loſs 
To conſtitute „ 
communion of profile and 15 
is eſſential 
The ſhares mult be joint, er 
not neceſſary they ſhould 1 
equal „ bid. 
Every partner muſt be made de 
fendant ibid. 
If one. be ſued, he may plead in 
abatement, but plaintiff will 
not be nonſuited ibid. 
On a joint bond, Aion muſt be 


againſt both 339 
If there be #0 rene. and one 
boys goods for both, and the 


other dieth, ſurvivor may be 


charged i in his own right ibid. 
| Penal 


When at the ſuit of party 8 
Form of declaration 4 the ſuit of 


Form of 2 bill he: 2 „ 


againſt a common perſon ibid. 


: An uninterrupted poſſeſſion for 


The evidence neceſſary in the | 


N 


1 ien l 
Mom theſe aQions, when ſuit gui 


Page 86 


informer, and jiüpbid. 


The like at the ſuit of informer | 


only, and the king - ibid. 
Petty- Bag. — Þ 

Of the court of chancerj 136 

of inſtitution of cauſes in the 

| ty· bag N 127 


93 


"yg a clerk of the pen tty-bag, as 
aſſignee of the ſheriff on a 
bail bond ibid. 
By a ö clerk 60 clerk 138 
By a common perſon, againſt a 
60 clerk _ ibid. 
Declaration for a 6 clerk againſt | 
a 60 clerk, for es 


| ke. £445 FLOP 345 
| Few, IG 
Declaration for uſe and occupa- 
tion of a ſeat in apew 311 


The ordinary has the diſpoſition 


of all pews (except thoſe claim- 
ed by preſcription) 313 
The right to fit, ariſes from pre- 
ſeription, or from a faculty. ib. 


60 years, gives no title, if | 


neither a faculty, or * 
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